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No. 10010 


UNITED TRANSPORT SERVICE EMPLOYEES OB? 
AMERICA, CIO, ET AL., Appellants , 

- i 

NATIONAL MEDIATION BOARD, ET AL., Appellees. 


Appeal from the Judgment of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The appellants and each of them, hereinafter referred 
to as plaintiffs, appeal from the judgment of the lower 
court granting motions for summary judgment and motions 
to dismiss in favor of the appellees, hereinafter referred to 
as defendants, entered in the United States District Court 
for the District of Columbia in Civil Action No. 4807-47, 
on the 19th day of July, 1948. ! 
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Jurisdiction for the lower court was based upon the 
Railway Labor Act (45 U. S. C. sec. 151 et seq) and under 
Section 24(8) of the Judicial Code (28 U. S. C. Section 
41(8). This Court has jurisdiction to review the judgment 
under the District of Columbia Code, 1940, Title n, Section 
101 and the United States Code, Title28, Section 225. 

STATEMENT OF THE CASE 

This is a suit brought by the plaintiffs and each of them 
seeking to require the National Mediation Board by man¬ 
datory order of the United States District Court for the 
District of Columbia to set aside and vacate a Determina¬ 
tion made by it as of January 31, 1947 resulting in the re¬ 
moving of the individual plaintiffs from under the juris¬ 
diction of the corporate plaintiff and placing the individual 
plaintiffs under the authority and control of the Brother¬ 
hood of Railway and Steamship Clerks, Freight Handlers, 
Express and Station Employees and the International As¬ 
sociation of Machinists for collective bargaining purposes; 
and to require by mandatory injunction the reinstating of 
an agreement existing between the corporate plaintiff and 
the Pennsylvania-Central Airlines, named as one of the 
defendants herein; and to enjoin the aforementioned Broth¬ 
erhood of Railway and Steamship Clerks, et aL, and the 
International Association of Machinists from exercising 
any control or jurisdiction over the individual plaintiffs or 
from attempting to act in any wise as bargaining agents for 
the said individual plaintiffs. 

The plaintiffs’ complaint, together with a supporting affi¬ 
davit, sets forth further that on July 17, 1945, plaintiff 
union entered into a collective bargaining agreement with 
the Pennsylvania-Central Airlines Corporation on behalf of 
certain employees classified as janitors covering the rates 
of compensation, Hours of work and working conditions of 
such employees, and providing a procedure for the orderly 
settlement of any disputes which might arise. It was fur¬ 
ther alleged that on January 31, 1947 the defendant Na- 
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tional Mediation Board, without notice to plaintiffs, issued 
a Determination of craft or class in certain designated 
cases then pending before the Board and that this Deteri- 
mination of craft or class by the Board rendered ineffec¬ 
tive the aforesaid agreement of July 17, 1945; relegated 
the individual plaintiffs to a “voiceless minority/’ com¬ 
pelled without their consent to be represented by organi¬ 
zations which deny them membership because of their 
color; denied the individual plaintiffs the right to choose 
a bargaining representative to act for them in accordance 
with law; required the carrier to improperly divide its em¬ 
ployees among the defendant unions; and further required 
the carrier to refuse to recognize the plaintiff union. It 
was alleged that said action of the Board and the allege^ 
effect thereof violate provisions of the Railway Labor Act 
and deprived plaintiffs of rights guaranteed to them by 
the Constitution of the United States. 

It was further alleged that the Determination of Janu¬ 
ary 31, 1947 and the certification thereof as of May 13, 
1947 by the defendant National Mediation Board to the 
Brotherhood of Railway & Steamship Clerks, et aL as the 
representative of the individual employee plaintiffs changed 
the contract then existing between the Pennsylvania-Cen¬ 
tral Airlines and the United Transport Service Employees 
of America, CIO, which change amounted to the impair¬ 
ment of the obligation of the contract in derogation of the 
Constitution of the United States (Joint App. 3, 4, 5, 6). j 
Further, in order to have a complete and full understand¬ 
ing of the procedures prior to the filing of the complaint, 
and upon which reliance was had in the complaint and 
supporting affidavit, we call attention to the following: j 
In the Determination made by the Board on January 31, 
1947 respecting these cases which created the new craft 
or class which split the janitorial force in the Pennsylvania- 
Central Airlines, no notice was given to the United Trans¬ 
port Service Employees of America, CIO, of the hearings 
or to the individual persons themselves who were affected 
by this Determination. On February 28, 1947, at a meet- 
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ing called by Mediator Schoonover for the purpose of 
setting forth the rules governing the vote to be taken on 
March 6, 1947, Mr. George L. P. Weaver, assistant to the 
President of the UTSEA-CIO, and James .A. Cobb, coun¬ 
sel, appeared on behalf of that organization and protested 
the inclusion of the janitors in this craft or class due to the 
existing contract between the UTSEA-CIO and the Penn¬ 
sylvania-Central Airlines, and the inability of the UTSEA- 
CIO to make its views known in the previous hearing which 
determined this new craft or class as no notice had been 
had to it. In addition, no authorizations were presented to 
the Board covering the janitors in the offices or office build¬ 
ings covered by the agreement entered into by the P-CA 
and UTSEA-CIO which would cause them to be included in 
this election. 

’' On March 1, 1947 a letter was addressed to Mr. Schoon¬ 
over, formally protesting the election. Despite this pro¬ 
test and the fact that the Board did not possess a quorum 
in order to hold a rehearing of the Determination of Janu¬ 
ary 31, 1947 and to hear the protest of the Machinists, the 
Board proceeded with the holding of the election, stating it 
would impound the ballots until the decision resulting from 
the rehearing was made by the Board. The unions par¬ 
ticipating and eligible to represent these janitors under 
these new determinations of craft or class made by the 
Board are, namely, the Brotherhood of Railway and Steam¬ 
ship Clerks, AFL, who confine their membership to white 
persons working within the union’s jurisdiction, and the 
International Association of Machinists who deny member* 
ship and equal participation to Negroes through ritual 
and local union practices (Joint App. 67-75). 

On April 7, 1947 a notice in case #R-1735 was given to 
Willard S. Townsend, International President of UTSEA- 
CIO, to the effect that a hearing would be had on April 17, 
1947, which hearing was continued over until April 21, 
1947. On the aforesaid date, April 21, 1947, James A. 
Cobb, counsel for UTSEA-CIO, appeared and orally pro¬ 
tested the hearing so far as the plaintiffs were concerned 
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and filed a written memorandum in support thereof. Of 
date April 25, 1947 the Board handed down its Finding of 
Fact and Determination. The third paragraph thereof 
included janitors and cleaners in and around offices and 
office buildings in the craft or class of clerical, office, stores, 
fleet and passenger service employees. Further on in this 
third paragraph it is stated—“Under the Board’s Deter- 1 
mination of January 31, 1947, janitors and cleaners in and! 
around offices and office buildings were found to be a part of 
the craft or class of clerical, office, stores, fleet and passen¬ 
ger service employees. This Finding was based upon the 
fact that such employees perform a service function in of¬ 
fices and office buildings closely comparable to porters, 
messengers, mailroom personnel, elevator operators, tele¬ 
phone switchboard operators, mimeograph operators and 
other office machine operators. This fact is not refuted 
by the United Transport Service Employees of America 
. . (Joint App. 17-18). 

!* . 

ASSIGNMENT OF ERRORS ! 


1. The Court erred in granting the motions for sum¬ 
mary judgment. 

I 

2. The Court erred in not overruling the motions for 

summary judgment. ■_ ! 


3. The Court erred in granting motions to dismiss. 

i 

4. The Court erred in not overruling the motions to dis¬ 
miss. 

SUMMARY OF ARGUMENT j 

I 

1. The National Mediation Board, in making its Finding 
and Determination to the effect that under the Board’s 
Determination of January 31, 1947 the janitors and clean¬ 
ers in and around offices and office buildings were found j to 
be a part of the craft or class of the clerical, office, stores, 
fleet and passenger service employees, was arbitrary and 
committed an abuse of its discretion and was contrary to 
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the Constitution of the United States in that it took away 
plaintiffs’ rights of property without due process of law 
and denied them the equal protection of law and was 
against the public policy of the United States, and especially 
the District of Columbia, and the things done by it in vio¬ 
lation of the rights here outlined were subject to judicial 
review. 

2. That the Determination of January 31, 1947 and the 
certification thereof as of May 13, 1947 by the defendant 
National Mediation Board to the Brotherhood of Railway 
& Steamship Clerks as the representatives of the individual 
employee plaintiffs changed the contract then existing be¬ 
tween the P-CA and UTSEA-CIO, which change amounted 
to the impairment of the obligation of the contract in de¬ 
rogation of the Constitution of the United States. 

3. That the defendant National Mediation Board, in 
making its Finding and Determination of January 31,1947, 
placing the individual employee plaintiffs in the Brother¬ 
hood of Steamship & Railway Clerks and the International 
Association of Machinists at which time the individual 
employee plaintiffs were not members of said defendant 
organizations and could not become members solely on 
account of their race and color, acted contrary to the 
Constitution of the United States and particularly to the 
5th Amendment thereof. 
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ARGUMENT 

1. The National Mediation Board, in making its j *■. 
Finding and Determination to the effect that under 
the Board’s Determination of January 31,1947 the 
janitors and cleaners in and around offices and 
office buildings were found to be a part of the craft 
or class of the clerical, office, stores, fleet and pas- j 
senger service employees, was arbitrary and com¬ 
mitted an abuse of its discretion and was contrary 
to the Constitution of the United States in that \ 
it took away plaintiffs’ rights of property without 
due process of law and denied them the equal pro¬ 
tection of law and was against the public policy j 
of the United States, and especially the District 
of Columbia, and the things done by it in violation 
of the rights here outlined were subject to judicial I 
review. 


Supportive of this contention we again call attention 
to the happenings in this cause. Counsel for the defend¬ 
ants contend that the Board has done nothing other than 
to make a determination and finding of fact in accordance 
with the law. Let us examine the situation upon the facts 
as they are. 

We admit that the Supreme Court of the United States 


has ruled that the Federal courts are without jurisdiction 
to review the findings of the National Mediation'Board in 
the absence of a showing of abuse of discretion on the 
part of the Board. In this case it will be remembered 
that there was a contract existing as of July 17, 1945, 
entered into by the plaintiff UTSEA-CIO on behalf of the 
individual plaintiffs. That contract was recognized by 
the National Mediation Board and certification to that 
effect had been had to the P-CA. Without notice either 
to the UTSEA-CIO or to the individual plaintiffs an elec¬ 
tion was held and another Determination and Certification 
had. The P-CA was satisfied with its contract with the 
individual employees, and the individual employees were 
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satisfied with the contract with the P-CA. Both the P-CA 
and the individual plaintiffs were satisfied to have the 
UTSEA-CIO represent the employees in a bargaining ca¬ 
pacity, and as before stated, without notice to either, all 
of that was changed. And it may be added by way of 
parenthesis there was really no dispute and the Board 
was without jurisdiction to interfere or meddle with this 
situation. Further it is our contention that the UTSEA- 
CIO held a contract with the P-CA to represent these em¬ 
ployees of its airlines; therefore, the UTSEA-CIO had an 
interest in the preservation of its contract. When the 
National Mediation Board held an election among the em¬ 
ployees represented by the UTSEA-CIO without notice to 
the UTSEA-CIO, it deprived that organization of its right 
to electioneer as a party in interest, and to take any other 
legitimate steps that it might feel were necessary to pro¬ 
tect that interest. 

As before stated, this constituted an abuse of discretion, 
resulting in the denial to the UTSEA-CIO of the due proc¬ 
ess of law. It is no answer to say that they had had a 
hearing after the election had been held and the results 
known. Due process of law does not mean that after a 
trial or hearing had been had and a Determination made 
to call in the parties in interest and say that we have had 
a hearing or trial, and have you anything to offer that 
would change the result. On the contrary, it means at the 
very genesis of the situation that there must be regular 
allegations, an opportunity to be heard, and a determina¬ 
tion of findings in accordance with the rules and regula¬ 
tions laid down by the Statute or by the law of the land. 
In this case the Board not only did not follow the law of 
the land, but it did not follow its own Administrative Pro¬ 
cedures Act. The Administrative Procedures Act pro¬ 
vides for notice, opportunity to be heard, and a determina¬ 
tion in accordance with the established rules and regula¬ 
tions of the Board. That was not done in this case. Cer¬ 
tain it is that Congress never intended in passing this Act 
to take away the constitutional rights of individuals or 
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organizations and if so, the Act wonld be unconstitutional. 
See U. S. v. Ju Toy , 198 U. S. 252, 49 L. ed. 1070. And in* 
this case we respectfully submit that if the contractural 
rights of the plaintiffs were disturbed or changed to the 
detriment of the plaintiffs without the regular legal pro-: 
cedures as above stated, that the courts would have jurist 
diction to right this wrong and that the complaint should 
not be dismissed or summary judgment entered. 

The defendants purport to rely upon the decisions of the 
Supreme Court of the United States and the United States 
Court of Appeals for the District of Columbia which prof 
vide that proceedings by the National Mediation Board 
under the Railway Labor Act are not subject to judicial 
review. 


Switchmen 3 s Union v. Board, 320 U. S. 297 
General Committee v. M. K. T. R. Co., 320 U. S. 323 
Brotherhood of Railway & Steamship Clerks, et at. 
v. United Transport Service Employees, 320 U. S. 
715 ' I 

Nat y l. Fed. Ry. Workers v. Mediation Board , 79 App. 
D. C. 16, 141 F. (2d) 725 

Order of Railway Conductors v. Mediation Board, 
79 App. D. C. 1, 141 F. (2d) 366, writ dismissed 
323 U. S. 166 

i 

It cannot be reasonably argued, however, that this sug¬ 
gestion of an inability to judicially review proceedings by 
the Mediation Board could conceivably mean that the Board 
could engage in actions impairing legal contracts and to 
deprive persons and organizations of their constitutional 
rights without possibility of judicial recourse. We sub¬ 
mit that it is unconstitutional and an abuse of the discre¬ 
tion granted it under the Act for the National Mediation 
Board to indirectly do what the Supreme Court and the 
law itself provides cannot be done directly by putting into 
effect discriminatory regulations under the guise of simply 
classifying workers. As has been indicated in the instant 
case, there was in existence a valid contract between the 
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employees represented by the UTSEA-CIO and the air¬ 
line involved. The National Mediation Board, by its 
action, without notice not only violates and impairs the 
terms of this valid contract effectively being carried for¬ 
ward by the parties in interest, but contrary to the wishes 
and without an opportunity granted to them to express their 
desires, allocates and assigns the individual plaintiffs to 
membership in an organization in which they are not 
wanted, to which they may not validly belong and which 
neither pretends to nor does act in a representative capacity 
for them, thus leaving them voiceless in this matter of em¬ 
ployment so vital to them. That no such condition was 
intended by any decision of the United States Supreme 
Court has recently been voiced in the case of Tunstall v. 
Brotherhood of Locomotive Firemen, 323 U. S. 210, and 
Steele v. La. N. R. Co., 323 U. S. 192. 

In the opinion in that case, Chief Justice Stone stated: 

. . If the Bailway Labor Act purports to impose on 
petitioner and the other Negro members of the craft the 
legal duty to comply with the terms of a contract whereby 
the representative has discriminatorily restricted their em¬ 
ployment for the benefit and advantage of the Brother¬ 
hood’s own members, we must decide the constitutional 
questions which petitioner raises in his pleading.” 

Can this language be misunderstood? Is there basis 
here for the suggested dismissal of the complaint or a 
summary judgment in this case, or does it rather specifically 
say that the courts must pass upon these constitutional 
questions ? 

In his concurring opinion in the same case, Mr. Justice 
Murphy stated: “The economic discrimination against Ne¬ 
groes practiced by the Brotherhood and the railroad under 
color of Congressional authority raises a grave constitu¬ 
tional question which should be squarely faced. .... 
The Constitution voices its disapproval whenever economic 
discrimination is applied under authority of law against 
any race, creed or color. A sound democracy cannot allow 
such discrimination to go unchallenged. Bacism is far too 
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virulent today to permit, the slightest refusal, in the light 
of a Constitution that abhors it, to expose and condemn it 
wherever it appears in the course of a statutory interpre¬ 
tation.” | 

How, we ask, could the question be squarely faced ex¬ 
cept by seeking the determination by a judicial tribunal as 
was done in this case? 

i 

2. That the Determination of January 31 , 1947 
and the certification thereof as of May 13 , 1947 
by the defendant National Mediation Board to the I 
Brotherhood of Railway & Steamship Clerks as 
the representatives of the individual employee ! 
plaintiffs changed the contract then existing be- ! 
tween the P-CA and UTSEA-CIO, which change | 
amounted to the impairment of the obligation of 
the contract in derogation of the Constitution of 
the United States. 

* i 

We maintain and take the position that the determination 
of January 31, 1947 and certification had by the National 
Mediation Board of May 13, 1947 were a transfer of ihe 
contract made between the P-CA and the UTSEA-CIO ion 
behalf of these employees, which amounted to a breach 
and impairment of that contract contra to the Constitution 
of the United States. The National Mediation Board and 
the other defendants attempt to avoid the effects of this 
determination and certification by saying that the National 
Mediation Board has done nothing other than to make its 
determination and certification, with the inference that the 
responsibility for action lies other than at its door. The 
fact is, however, that the Brotherhood is acting as the 
bargaining agent for the individual plaintiffs involved, 
based upon the certification of the Board and with its full 
knowledge and approval as is evidenced by a communi¬ 
cation had from the P-CA to Mr. Cole, Secretary to the 
Mediation Board, dated September 5, 1947, which we 
quote (Joint App. 8): 

I 

j 7^ 
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i 
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“September 5, 1947 

“Mr. Robebt F. Cole, Secretary 
National Mediation Board 
Washington, D. C. 

“Dear Mr. Cole: 

“Under the Determination of Case R-1735 and other 
similar cases by the National Mediation Board on 
January 31, 1947, the class and craft of Clerical, Office, 
Stores, Fleet and Passenger Service Employees was 
determined partly to consist of the janitors who clean 
offices. Those who clean in the hangars were deter¬ 
mined to be part of the class and craft of mechanics. 
At the time of this Determination Pennsylvania-Cen¬ 
tral Airlines then had an effective agreement with the 
UTSEA-CIO covering janitors. At the subsequent 
hearing held on April 21, 1947 on the same class and 
craft question this position was reaffirmed by the 
Board. 

“By Certification dated May 13, 1947 the National 
Mediation Board certificated the Brotherhood of Rail¬ 
way Clerks as the representative of clerical, office, 
stores, fleet and passenger service employees in this 
Company, and by virtue of the election they took over 
two agreements; namely, the UTSEA covering the 
janitorial employees in our main offices, and the UAW- 
CIO, which covered the stockroom employees. Acting 
on our interpretation of the law and the procedures of 
the National Mediation Board we believe that we are 
correct in our assumption that we are bound to look 
to the Brotherhood for the administration of these 
contracts, as the bargaining agent for these groups, 
until such time as the Brotherhood may negotiate a 
new contract. 

“It would then follow that our treatment of the 
janitorial crew who clean in and around the shops and 
hangars are part of the mechanical group, and there¬ 
fore, represented by the IMA. There has been some 
contention that this procedure is not proper and I am 
writing to you for any clarification of this matter that 
you may be able to give. 

Very truly yours, 

J. W. Bubke, 

“JWBryec Personnel Director.” 
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' September 12,1947 

“Mr. J. W. Burke, Jb., Personnel Director 
Pennsylvania-Central Airlines Corporation 
Washington National Airport 
Washington 1, D. C. 

“Dear Mr. Burke: 

“Your letter of September 5,1947, on the subject of 
representations of janitors employed by the Pennsyl¬ 
vania-Central Airlines has been received in this office. 

“Since the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Em¬ 
ployees was certified under Case R-1735 as represent¬ 
ing the craft or class of clerical, office, stores, fleet and 
passenger service employees, that • organization 
thereby acquired representation of janitors who clean 
the offices, these employees previously having been 
represented by the United Transport Service Em¬ 
ployees of America, CIO. Under the above mentioned 
certification the Brotherhood of Railway and Steam¬ 
ship Clerks is obligated to represent these employees 
under the terms of the agreement negotiated by the 
UTSEA until such time as they are covered in a re¬ 
vised agreement negotiated by the Brotherhood. 

“The same situation applies to the stockroom em¬ 
ployees who were formerly represented by the United 
Automobile Workers of America, CIO. 

“We trust the above information answers your 
inquiry. 

“Very truly yours, 

/s/ Robt. F. Cole 

EX ! 

i 

Robert F. Cole, 
Secretary" j 

In view of the foregoing, to say the contract has pot 
been changed at the instance of the National Mediation 
Board is a stultification of the facts and procedures. Ufitil 
May 13, 1947 the UTSEA-CIO had an agreement with the 
P-CA to represent the individual plaintiffs and was doing 
so, agreeable to all parties concerned. Since the certifi¬ 
cation of the Board of the date mentioned the Brotherhood 
has taken over the contract and has been representing the 
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individual plaintiffs, as before stated, with the approval 
and, we may add, at the instance of the National Media¬ 
tion Board. Certain it is that is both impairment and a 
breach of the contract. The sanctity of a contract is a 
matter of such importance as to have been made a part of 
the Constitution of the United States. We quote: “Sec¬ 
tion 10-1. # * • No State shall pass a law impairing 
the obligation of contracts. . . .” 

The Supreme Court of the United States has almost from 
the beginning of our government taken the position that 
while this particular section was not binding on the Fed¬ 
eral Government, that the Federal Government was placed 
in the same category as individuals and the states, and had 
no legal right to repudiate its own contract. The binding 
quality of the obligation was considered in the Sinking Fund 
Cases, 99 U. S. 700, 25 L. ed. 496. The question before the 
court in those cases was-whether certain action was war¬ 
ranted by a reservation to the Congress of the right to 
amend the charter of a railroad company. The court took 
occasion to state emphatically the obligatory character of 
the contracts of the United States. The Court said: “The 
United Sttaes are as much bound by their contracts as are 
individuals. If they repudiate their obligations, it is as 
much repudiation, with all the wrong and reproach that 
term implies, as it would be if the repudiator had been a 
State or a municipality or a citizen. ’ ’ 

Those cases, as well as a long line of other cases, were 
quoted with approval in the very recent case of Perry v. 
United States, 294 U. S. 330, 79 L. ed. 913, in which case 
Chief Justice Hughes, speaking for the Court, said: “When 
the United States, with constitutional authority, makes con¬ 
tracts, it has rights and incurs responsibilities similar to 
those of individuals who are. parties to such instruments. 
. . . ” and quotes some 25 to 30 cases in support of that 
proposition. That being true, how can it be argued on any 
degree of morality that the National Mediation Board, an 
instrument of the Government, can do indirectly what it 
cannot do directly? If Congress should pass such a law 
the Courts would have no hesitancy in holding them beyond 
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the power of Congress so to do, and any branch of the Gov¬ 
ernment attempting to do snch a thing, the courts certainly 
have jurisdiction to intercede and right the wrong. 

Could there be a more effectual transfer of parties to an 
agreement by an independent outside influence? Could the 
obligations of a contract be more definitely impaired? Could 
persons be denied more conclusively a voice in their owh 
bargaining possibilities? Could the property rights of the 
UTSEA-CIO and the individual plaintiffs be in any wise 
more effectively violated? 

In this connection we want to reiterate and reaffirm all 
that we have said in our Points and Authorities in respect 
to the opposition to the motion to dismiss, with this addi¬ 
tional word, since our Points and Authorities were filed 
upon the first motion to dismiss and our Points and Authori¬ 
ties in opposition thereto, an Affidavit was filed by the 
Brotherhood in which it says it has changed its Constitu¬ 
tion and By-laws to the effect that persons of color are ad¬ 
mitted on the same terms as white at present, and that it 
became effective as of July, 1947. ~ The Determination in 
this case was made as of January 31,1947, and Certification 
as of May 13, 1947. That would in no wise change the 
position of these plaintiffs. While a retroactive law may 
be upheld as constitutional, it is never upheld as affecting 
and changing the rights of parties to their detriment, j 

i 

3 . That the defendant National Mediation Board, 
in making its Finding and Determination of Janu¬ 
ary 31,1947, placing the individual employee plain- j 
tiffs in the Brotherhood of Steamship & Railway j 
Clerks and the International Association of Ma- | 
chinists at which time the individual employee j 
plaintiffs were not members of said defendant j 
organizations and could not become members J • 
solely on account of their race and color, acted con- j 
trary to the Constitution of the United States and j 
particularly to the 5th Amendment thereof. 

It would seem that supportive of this argument one would 
need only turn to the brief of the Government, filed as 
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Amicus Curiae, in the case of Turnstall v. Brotherhood of 
Locomotive Firemen, et al. and Steele v. L. & N. R. Co., 
et al. Nos. 37 and 45, October Term, 1944, in the Supreme 
Court of the United States, from which we quote: 

“The discrimination in these cases is aggravated by 
the fact that the colored employees have no opportunity 
to participate in the formulation of the policies which 
the Brotherhood maintains as the representative of 
the entire craft. For they may not become members 
of the Brotherhood and may not take part in its deliber¬ 
ations. Thus they do not share in the protection against 
arbitrary or discriminatory action which is available to 
members of the organization. The officials of labor or¬ 
ganizations which have achieved representative status 
under the National Labor Relations Act of the Railway 
Labor Act are to a large extent guided by the view of 
the members of the organization for which they speak. 
The latter have ultimate power to approve or disap¬ 
prove. An individual employee who is a member of 
the representative union can go to meetings, partici¬ 
pate in discussions, and obtain a hearing for his view¬ 
point. Even if his arguments do not prevail, the exist¬ 
ence of such a forum in which the negotiators for the 
craft can be called to account has a tendency to avert 
arbitrary, unreasonable, or discriminatory action, and 
normally insures that such action will not be taken. 
Similarly, an employee who is not, but could if he chose 
be, a member of the union cannot complain of his own 
failure to take part in the deliberations which are to 
affect his working conditions. Moreover, he is a mem¬ 
ber of the group to which the union looks for support 
to maintain its status as statutory representative. 
Where, however, a union excludes a minority of the 
craft from membership these ordinary controls upon 
the process of collective bargaining cannot benefit the 
excluded groups. In such a case the majority repre¬ 
sentative may feel free to ignore the interests of the 
minority, as is here alleged. 

“Certainly where an organization enters into agree¬ 
ments for the purpose of discriminating against em¬ 
ployees in the bargaining unit who are not permitted 
to become members, it cannot be said to be acting in 
good faith as the representative of the entire craft. 
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“This does not mean that a labor union as a private 
organization has no power to fix its own eligibility re¬ 
quirements, even if the result is to discriminate against 
persons because of their race. As long as the organiza¬ 
tion is acting solely in a private capacity, no legal ob¬ 
jection may be made. But here the Brotherhood is 
exercising, and insisting upon exercising, the right 
granted by the Railway Labor Act to act as the ex¬ 
clusive representative of the entire craft of firemen. 

77 

I 

j 

Quoted with approval, we find the following notation: j 

“The only prior decision on this point under tljie 
Railway Labor Act held that Congress never intended 
such ‘an intolerable situation 7 as to ‘force upon any ■ 
class of employees representation through an agency 
with whom it has no affiliation nor right of association.’ 
Brotherhood of Railway & Steamship Clerks v. United 
Transport Service Employees , 137 F. (2d) 817, 821- 
822 (App. D. C.). In that decision, which was reversed 
in this Court on jurisdictional grounds (320 U. S. 715), 
Chief Justice Groner, concurring, declared (137 jF. 
(2d), at 821-822): ‘ * * * the effect of the action jof 
the Board is to force this particular group of employees 
to accept representation by an organization in which 
it has no right to membership, nor right to speak or 
be heard in its own behalf. This obviously is wrong 
and, if assented to, would create an intolerable situa¬ 
tion. That the rules of the Brotherhood make Negroes 
ineligible to membership is not a matter which concerns 
us, but that the Brotherhood, in combination with the 
employer, should force on these men this proscription 
and at the same time insist that Brotherhood alonti is 
entitled to speak for them in the regulation of tlieir 
hours of work, rates of pay and the redress of tlieir 
grievances is so inadmissible, so palpably unjust and 
so opposed to the primary principles of the Act as to 
make the Board’s decision unholding it wholly unten¬ 
able and arbitrary. The purpose of the Act, as is ap¬ 
parent of its face, and as has been recognized and con¬ 
firmed by the Supreme Court in many decisions, is to 
insure freedom of choice in the selection of representa¬ 
tives. While it is true that this purpose has been held 
to yield, when necessary, in the interest of unifonhity 


i 

i 

i 

i 

I 

I 


I 
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of classification in accordance with established custom, 
nothing in the Act nor in its construction by the courts 
can be found to justify such coercive action as to force 
upon any class of employees representation through an 
agency with whom it has no affiliation nor right of as¬ 
sociation. It is, therefore, of no consequence that the 
porters were at one time dependent upon Brother¬ 
hood as their spokesman with the railroad, for that 
never was a trusteeship of their own making. To per¬ 
petuate it by law would be to impose a tyranny in 
many respects analagous to ‘taxation without repre¬ 
sentation. ’ And if anything is certain, it is that the 
Congress in passing the Act never for a moment 
dreamed that it would be construed to diminish the 
right of any citizen to follow a lawful vocation on the 
same or equal terms with his neighbor. In this view, to 
enforce the Board’s decision would be contrary to 
both the word and spirit of our laws.” (Italics sup¬ 
plied-) 

It is manifest from the above that when the Supreme 
Court entered its decision in the Tunstall and Steele cases 
it has before it for consideration its decision in the Brother¬ 
hood of Railway <& Steamship Clerks, et al., v. United Trans¬ 
port Service Employees of America, supra, and either over¬ 
ruled same where colored were not permitted to belong, 
or differentiated the situation as applied to the facts in 
the instant case. 


CONCLUSION 

Summary judgments are concededly drastic action, and 
the allowance of motions to dismiss without granting liti¬ 
gants their day in court should unquestionably be indulged 
in with care, precaution, and an eye single to the rights of 
all parties. It is respectfully submitted that the showing 
of the pleadings in the instant case reveal to a demonstra¬ 
tion a violation of the rights of the parties plaintiff, a 
deprivation of constitutional rights and privileges, which 
the defendants should have been called upon to answer, 
and the errors complained of corrected. 
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It is peculiarly significant in the instant case that the 
steps taken violative of the plaintiffs ’ rights by the Nan 
tional Mediation Board were not even sought by the- other 
defendants; were manifestly not only unfair to the plain4 
tiffs and violative of their rights, but were met with an ap¬ 
parent lack of desire by the defendants International As¬ 
sociation of Machinists and were approached with concern 
by the defendant Pennsylvania-Central Airlines who had 
dealt without friction on the matter with the corporate 
plaintiff and whose concern was only allayed by the rej- 
sponse of the Mediation Board, through its Secretary 
(Joint App. 9-10). 

It is significant too in this connection that the National 
Mediation Board now pretends that it did nothing other 
than the colorless assigning of members to respective 
classes or crafts, but one cannot read the response of Mr. 
Cole, the Secretary, without immediately knowing, as the 
plaintiffs contend, that the action as a matter of fact was a 
designation of the new groups as bargaining agents for 
these employee plaintiffs, and an abrogation of the exist¬ 
ing contract with the corporate plaintiff (Joint App. 9-10). 

It is respectfully submitted that the lower court was in 
error in granting the motions for summary judgment and 
in dismissing the cause. 

i 

Respectfully submitted, 

. I- 

James A. Cobb, 

Geobge E. C. Hayes, 
Attorneys for Appellants. 

Cobb, Howard & Hayes, 

Attorneys at La/w, 

613 F Street, N. W., I 

Washington, D. C. j • 

! 
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1 Filed Nov 26 1947 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 

Civil Action No. 4807-47. 

United Transport Service Employees of America, CIO, 
718 Jackson Place, N. W., on its own behalf, and on 
behalf of 

James A. Washington, 1812 Central Place, N. E., and 

James E. Edmonds, 4327 Foote Street, N. E., Washington, 
D. C., Plaintiffs , 

v. 

National Mediation Board, F between 18th & 19th Sts., 
N. W., 

Pennsylvania Central Airlines Corp., Washington Na¬ 
tional Airport, 

Brotherhood of Railway & Steamship Clerks, Freight 
Handlers, Express & Station Employees, 10 Indepen¬ 
dence Avenne, S. W., 

International Association of Machinists, 9th and Mt. 
Vernon Place, N. W., Washington, D. C., Defendants . 

Complaint for Mandatory Injunctive Relief Against Na¬ 
tional Mediation Board, Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and 
Station Employees and International Association of 
Machinists, and for Reinstatement of Contract of July 
17, 1945 Between Pennsylvania Central Airlines Cor¬ 
poration Classified as Janitors, as Represented by 
United Transport Service Employees of America, CIO. 

This action arises under the United States Code, Title 28, 

Section 41(8), 125 and 400, and Title 45, Section 151 et seq., 

commonly known as the Railway Labor Act. 
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2. The plaintiff United Transport Service Employees of 
America, CIO, on its own behalf, and James A. Washington 
and James E. Edmonds, respectively on their own behalf, 
and on behalf of others similarly situated, for the purpose 
of enforcing their constitutional contract rights and io 
avoid discriminatory and unlawful practices as outlined by 
the decisions of the Supreme Court of the United State?, 
respectfully represent: 

2 That heretofore, to wit, July 17, 1945, a binding 

agreement was entered into between defendant Penn¬ 
sylvania Central Airlines Corporation and employees of 
Pennsylvania Central Airlines Corporation, classified as 
janitors, as represented by the plaintiff United Transport 
Service Employees of America, CIO, governing rates of 
compensation, hours of work, working conditions and j a 
procedure for the orderly settlement of any disputes, and 
that said agreement remained in full force and effect in 
accordance with the terms thereof until the commission of 
the grievances hereinafter complained of. , 

That thereafter, and as of to wit, January 31, 1947, Ihe 
defendant, National Mediation Board, without notice to the 
plaintiff United Transport Service Employees of America, 
CIO, in its representative capacity for itself and the other 
plaintiffs, entertained and gave a determination of craft or 
class in matters captioned: “In the matter of Representa¬ 
tion op Employees of the National Airlines, Inc., Northeast 
Airlines, Inc., Pan American Airways, Inc., Pennsylvania 
Central Airlines Corp., Radio operators and teletype oper¬ 
ators, clerical, office, stores, fleet and passenger service Em¬ 
ployees, Nos. R-1706, R-1718, R-1719, R-1720, R-1721, 
R-1729 and R-1735, Determination op Craft or Class, Jan¬ 
uary 31,1947”, the result of which said determination was 
to violate and render ineffective the aforementioned agree¬ 
ment of July 17,1945, which said action on the part of the 
said National Mediation Board, acting in its representative 
capacity under authority of the Government, is in deroga¬ 
tion of the Constitution of the United States and violative 
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of tlie contract clause thereof. This said agreement had 
been filed with the National Mediation Board and tended 
to show that the janitors, plaintiffs herein, had unani- 
mously voted for the United Transport Service Employees 
of America, CIO, co-plaintiffs, to represent them as bar¬ 
gaining agent. None-the-less, and without regard for the 
said outstanding contract and its terms, the National Me¬ 
diation Board, without notice of any kind or character to 
the said United Transport Service Employees-CIO, under¬ 
took to and did abrogate the terms of the aforemen- 
3 tioned agreement and undertook to establish a new 
designation of craft or class, resulting in the relegat¬ 
ing of the individual plaintiffs to a voiceless minority, with¬ 
out their consent, in two organizations purporting to be 
charged with acting for them when they were, as a matter 
of fact, denied membership or voice in said organizations 
solely on account of color; all of which was an abridgment 
of their privileges and immunities as citizens of the United 
States and a denial to them of equal protection under the 
law, which is in derogation of the Fifth and Fourteenth 
Amendments to the Constitution of the United States. 

Plaintiffs set forth in this regard that the National Medi¬ 
ation Board has accepted and recognized the qualifications 
of the United Transport Service Employees of America, 
CIO, as a craft or class organization representing redcaps, 
dining car waiters, pullman and laundry workers, ''red¬ 
caps on airlines, janitors and porters on airlines, by either 
actual certification or through knowledge of executed agree¬ 
ments with, to wit, fifty (50) railroad and airline companies. 

Plaintiffs set forth that the result of the determination 
of the cases hereinbefore referred to and determined by 
the National Mediation Board on, to wit, January 31,1947, 
is that the individual plaintiffs and those for whom they 
sue, all of whom are Negroes, will have forced upon them 
a representation by organizations other than the organiza¬ 
tion of their choice and organizations to which they cannot 
belong and in which they have absolutely no voice, solely 
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on account of color, which the plaintiffs are advised is ja 
denial of their rights of choosing a bargaining agent to act 
for them in accordance with the law in such cases made 
and provided. 

Plaintiffs set forth, that the Pennsylvania Central Air¬ 
lines Corporation, with whom the plaintiffs had the agree¬ 
ment hereinbefore referred to, dated July 17,1945, is forced 
by the terms of the determination of the National Mediation 
Board to improperly divide its employees under the juris¬ 
diction of the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees 
on the one hand, and the International Association bf 
4 Machinists on the other, and to fail and refuse to rec¬ 
ognize the terms of its binding agreement entered 
into with the United Transport Service Employees of. 
America, CIO, as hereinbefore set forth, and to look to 
these two organizations to act as bargaining agents for 
these Negro employees, both of which said organizations, as 
before indicated, refuse them membership and deny them 
participation. i 

Wherefore, the premises considered, plaintiffs pray: I 

1. That process of this Court issue against the defen¬ 
dants and each of them, requiring them to answer the 
exigencies of this complaint. 

2. That pendente lite and permanently thereafter, the 
defendant National Mediation Board be required by man¬ 
datory order of this Court to set aside and vacate so much 
of its determination of January 31, 1947 of craft or class 
numbered R-1706, R-1718, R-1719, R-1720, R-1721, R-1729 
and R-1735 as purports to designate the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employees and/or the International Associa¬ 
tion of Machinists as bargaining agents for these individual 
plaintiffs. 

3. That upon final hearing of this cause this Court by 
mandatory injunction require the reinstating in full force 
and effect of the agreement heretofore entered into between 
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the Pennsylvania Central Airlines Corporation and United 
Transport Service Employees of America, CIO, dated Jnly 
17, 1945. 

4. That by order of this Court the defendants Brother¬ 
hood of Railway and Steamship Clerks, Freight Handlers, 
Express and Station Employees and International Associa¬ 
tion. of Machinists be enjoined from in any wise exercising 
any control or jurisdiction over these plaintiffs or attempt¬ 
ing to in any wise act as bargaining agent for the plain¬ 
tiffs herein. 

5. For such other and further relief as the nature of the 
case may require and to this Court see just and proper. 

Cobb, Howabd and Hayes, 
Attorneys for Plaintiffs , 

613 F Street, N. W. 

By: James A. Cobb, 

Geo. E. C. Hayes. 


5 Filed Dec 23 1947 

Answer of Defendant 
Pennsylvania-Central Airlines Corporation. 

Fibst Defense. 

The complaint fails to state a claim against defendant 
Pennsylvania-Central Airlines Corporation (hereinafter 
referred to as “defendant”) upon which relief can be 
granted. 

Second Defense. 

L Defendant admits the allegations made in the first 
paragraph on page two of the complaint. 

2. With respect to the second paragraph commencing on 
page two of the complaint, the defendant admits that the 
National Mediation Board on January 31, 1947, made a 
determination of craft or class in case No. R-1735, by which 
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determination the class and craft of Clerical, Office, Stores, 
Fleet and Passenger Service Employees in defendant’s em¬ 
ploy was determined to consist partly of janitors; the de¬ 
fendant is without information sufficient to form a belief as 
to the truth of the remaining allegations in this paragraph 
of the complaint. I 

6 3. Defendant is without information sufficient to 

form a belief as to the truth of the allegations made , 
in the first and second paragraphs commencing on page 
three of the complaint j 

4. With respect to the third paragraph commencing bn 
page three of the complaint, the defendant admits that pur¬ 
suant to determinations and certifications of the National 
Mediation Board the defendant has negotiated, and hbs 
signed collective bargaining agreements, with the two said 
labor unions (other than plaintiff union) representing 
janitors in defendant’s employ; the defendant is without 
information sufficient to form a belief as to the truth of 
the remaining allegations in this paragraph of the com¬ 
plaint. 

i 

Third Defense. 

j 

Defendant has acted throughout in full compliance with 
law as administered by the National Mediation Board, j 
The National Mediation Board on January 31, 1947, de¬ 
termined that janitors employed by defendant to clean 
offices are in the class and craft of Clerical, Office, Stores, 
Fleet and Passenger Service Employees, and that janitors 
employed by defendant to clean hangar spaces are in the 
class and craft of Mechanics. Since that determination, 
defendant has negotiated and entered into collective bar¬ 
gaining agreements with the labor union which, as to each 
class and craft, has been duly elected by the employees 
represented and has been duly certified by the National 
Mediation Board. 

Defendant’s procedure in handling this matter has been 
expressly approved by the National Mediation Board. This 
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is shown by the correspondence attached hereto as exhibits 
A and B, which exhibits are made a part hereof. 

Robert B. Hankins, 

Attorney for Defendant. 

Pennsylvania-Central Airlines Corporation. 

Stockton, Ulmer & Murchison, 
1016 Ring Building 
18th and M Sts., N. W. 
Washington 6, D. C. 

7 Filed Dec 23 1947 

Exhibit A. 

PENNSYLVANIA-CENTRAL AIRLINES CORPORATION 

September 5,1947 

Mr. Robert F. Cole, Secretary 
National Mediation Board 
Washington, D. C. 

Dear Mr. Cole.: 

Under the Determination of Case R-1735 and other simi¬ 
lar cases by the National Mediation Board on January 31, 
1947, the class and craft of Clerical, Office, Stores, Fleet 
and Passenger Service Employees was determined partly 
to consist of the janitors who clean offices. Those who clean 
in the hangars were determined to be part of the class and 
craft of mechanics. At the time of this Determination 
Pennsylvania-Central Airlines then had an effective agree¬ 
ment with the UTSEA-CIO covering janitors. At the sub¬ 
sequent hearing held on April 21, 1947 on the same class 
and craft question this position was reaffirmed by the 
Board. 

By Certification dated May 13,1947 the National Media¬ 
tion Board certificated the Brotherhood of Railway Clerks 
as the representative of clerical, office, stores, fleet and 
passenger service employees in this Company, and by 
virtue of the election they took over two agreements; 
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namely, the UTSEA covering the janitorial employees in 
our main offices, and the UAW-CIO, which covered the 
stockroom employees. Acting on onr interpretation of the 
law and the procedures of the National Mediation Board 
we believe that we are correct in our assumption that we 
are bound to look to the Brotherhood for the administra¬ 
tion of these contracts, as the bargaining agent for the$e 
groups, until such time as the Brotherhood may negotiate 
a new contract j 

It would then follow that our treatment of the janitorial 
crew who clean offices are represented now by the Brother¬ 
hood, and those who clean in and around the shops and 
hangars are part of the mechanical group, and therefore, 
represented by the IAM. There has been some contention 
that this procedure is not proper and I am writing to you 
for any clarification of this matter that you may be able 
to give. | 

Very truly yours, | 

/s/ J. W. Burke 

J. W. Burke, Jb., 

JWB: yec Personnel Director. j 

be: Gr I P Weaver l 

Filed Dec. 23, 1947 ! 

i 

8 Exhibit B. J 

NATIONAL MEDIATION BOARD. j 

Washington (25) | 

September 12, 1947 j 

Mr. J. W. Burke, Jr., Personnel Director 
Pennsylvania-Central Airlines Corporation 
Washington National Airport i 

Washington 1, D. C. ! 

Dear Mr. Burke: 

Your letter of September 5,1947, on the subject of repre¬ 
sentation of janitors employed by the Pennsylvania-Central 
Airlines has been received in this office. I 
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Since the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees was cer¬ 
tified. nnder Case R-1735 as representing the craft or class • 
of clerical, office, stores, fleet and passenger service em¬ 
ployees, that organization thereby acquired representation 
of janitors who clean the offices, these employees previously 
having been represented by the United Transport Service 
Employees of America, CIO. Under the above mentioned 
certification the Brotherhood of Railway and Steamship 
Clerks is obligated to represent these employees under the 
terms of the agreement negotiated by the UTSEA until 
such time as they are covered in a revised agreement nego¬ 
tiated by the Brotherhood. 

The same situation applies to the stockroom employees 
who were formerly represented by the United Automobile 
Workers of America, CIO. 

We trust the above information answers your inquiry. 

Very truly yours, 

/s/ Robt. F. Cole 
E.I. 

Robert F. Cole, 

Secretary. 

Please make submission and replies to correspondence 
in duplicate. 


10 ' Filed Jan 30 1948 

Motion to Dismiss. 

The defendants, the Brotherhood of Railway & Steam¬ 
ship Clerks, Freight Handlers, Express & Station Em¬ 
ployees and the International Association of Machinists, 
move the Court as follows: 

1. To dismiss the above-styled action on the ground that 
the Court lacks jurisdiction, because the actions of the 
defendant, National Mediation Board, of which the plain¬ 
tiffs complain, are not subject to judicial review. 
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2. To dismiss the complaint filed in the above-entitled 
action because it fails to state a claim against these defen- j 
dants upon which relief can be granted, or an injunction) 
issued as prayer in said complaint, or otherwise. 

j 

Bingham, Collins, Pobteb & Kistler. 

Linton M. Collins, 

921 Tower Building, 

. Washington 5, D. C. 

Attorneys for said defendants, j 
Of Counsel: ' j 

i 

Mulholland, Robie & McEwen 
Suite 741 Nicholas Building 
Toledo 4, Ohio 


12 Filed Jan 30 1948 

| 

Motion to Dismiss. 

! 

Defendant National Mediation Board moves the court to 
dismiss complaint filed in the above-entitled action for 
, following reasons: 

L The court lacks jurisdiction over the subject matterl 
The actions of the defendant National Mediation Board of 
which plaintiffs complain are not subject to judicial review!. 

2. The complaint fails to state a claim upon which relief 
can be granted or an injunction issued as prayed in said 
complaint or otherwise. 

Edward J. Hickey, Jr., 

Special Assistant to the Attorney General , 

Attorney for National Mediation Board. ! 

| ■ 

John F. Sonnett, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

January 30, 1948. 
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13 Filed Max 22 1948 

Motion of Defendant National Mediation Board 
For Summary Judgment. 

Now comes the defendant National Mediation Board 
through its attorneys, and moves the Court to grant sum¬ 
mary judgment for the defendant on the ground that there 
is no genuine issue as to any material fact in this case and 
that said defendant is entitled to such judgment as a matter 
of law. In support of this motion the Court is respectfully 
referred to: (1) the affidavit of Robert F. Cole, Secretary, 
National Mediation Board, attached and made a part 
hereof; (2) the motions for summary judgment and at¬ 
tached affidavits filed in this cause by the defendant labor 
unions; (3) this defendant’s motion to dismiss and sup¬ 
porting statement of points and authorities filed herein on 
January 30, 1948; (4) this defendant’s memorandum brief 
in support of both this motion for summary judgment and 
its motion to dismiss the complaint. 

Edward J. Hickey, Jr., 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C. 

Attorney for Defendant, 

National Mediation Board. 

John F. Sonkett, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Dated: March 22, 1948. 
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14 Filed Mar 22 1948 

Affidavit of Robert F. Cole, Secretary of the 

National Mediation Board. i 

• i 

City of Washington, District of Colombia, ss: 

I, Robert F. Cole, being duly sworn, do hereby depose 
and say: 

. * j 

1. I am the duly appointed Secretary of the National 
Mediation Board and have been acting in that position con¬ 
tinuously since July 1, 1944. 

2. As Secretary, I have been delegated authority by the 
Chairman of the National Mediation Board to receive ap¬ 
plications invoking the services of the National Mediation 
Board to investigate representation disputes among em¬ 
ployees subject to the provisions of the Railway Labor Act, 
and to issue certifications by the Board of bargaining rep¬ 
resentatives for such employees pursuant to the provisions 
of Section 2, Ninth of the Railway Labor Act, as amended. 

3. The statements made in this affidavit are based upon 
information received by me in my official capacity and relate 
to facts of which I am personally cognizant and which, based 
upon such knowledge, I certify to be true and accurate, j 

4. On or about October 28,1946, the Brotherhood of Rail¬ 
way and Steamship Clerks, Freight Handlers, Express aid 
Station Employees, a labor organization, invoked the ser¬ 
vices of the National Mediation Board to investigate, under 
the provisions of Section 2, Ninth of the Railway Labor 
Act, as amended, an alleged representation dispute amohg 
clerical, office, station and storehouse employees of the 
Pennsylvania-Central Airlines Corporation. 

5. The application was formally docketed by the Board 
for investigation. Some of the employees covered by ihe 
application were, at the time, represented by the Interna¬ 
tional Association of Machinists. Disagreement developed 
between this latter named organization and the Brother¬ 
hood of Clerks over the proper grouping of employees cov- 
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ered by the application for purposes of determining repre¬ 
sentation under the Railway Labor Act. 

6. Following its usual practice when such disagreement 
develops, the Board conducted a public hearing in Wash¬ 
ington, D. C. on November 13-15,1946. 1 Based upon 

15 the record as developed by the investigation, hear¬ 
ing, and briefs filed by parties to the alleged dispute, 
the Board on January 31, 1947, issued a Determination 
holding that employees involved in the dispute constitute 
a craft or class 2 for representation purposes under the Act 
(certified copy attached as Exhibit No. 1). As thus deter¬ 
mined, the craft or class is designated for general identifi¬ 
cation purposes as clerical, office, stores, fleet and passenger 
service employees. 

7. Under the Boards Determination of January 31,1947, 
janitors and cleaners in and around offices and office build¬ 
ings were found to be a part of the craft or class of clerical, 
office, stores, fleet and passenger service employees. This 
finding was based upon the fact that such employees per¬ 
form a service function in offices and office buildings closely 
comparable to porters, messengers, mail room personnel, 
and other office attendants. The Board did not determinne 
that these janitors and cleaners would be represented by 
the Brotherhood of Railway Clerks or any other organiza¬ 
tion. It merely determined that they were a part of the 
aforesaid craft. The Board’s determination of a craft or 
class is a necessary preliminary finding to its procedure 
under Section 2, Ninth of the Railway Labor Act of con¬ 
ducting an election for representation purposes where ques¬ 
tion is raised as to proper grouping of employees for rep¬ 
resentation purposes. 

8. In applying the Board’s determination for purposes 
of conducting a representation election among the 1749 

1 A transcript of the proceedings before the Board is on file and a certified 
copy of the record of these proceedings mil be made available to the Court 
if such record becomes material. 

2 Craft or class is the designation employed in the Bailway Labor Act for . 
the group of employees entitled to vote as a unit for the purpose of selecting 

a bargaining representative. 



employees in this craft or class on Pennsylvania-Central 
Airlines, it was discovered for the first time during Febru¬ 
ary 1947, that some eight of this total number of employees^ 
who were janitors and cleaners in and around the offices 
and office buildings, were represented by a labor organiza L 
tion known as the United Transport Service Em- 
16 ployees of America, C.LO. (hereinafter referred tp 
as United), and were covered by a labor agreement 
effective July 17,1945, between that organization and Penn¬ 
sylvania-Central. It was due to the fact that the number 
of such employees is so small in relation to the total number 
in the craft or class that their representation by United was 
previously overlooked. 

9. To correct this oversight, the undersigned addressed 

a letter, under date of February 7,1947, to Mr. Willard S. 
Townsend, International President of United (certified 
copy attached, Exhibit No. 2), advising him of the repre¬ 
sentation election to be conducted involving some of the 
employees represented by his organization, and requesting 
him to advise the name of the person who would represent 
the interest of his organization in the conduct of the elec¬ 
tion. d)ue to the oversight every effort was made during 
subsequent investigation of the dispute to assure that 
United was afforded full opportunity to represent its inter¬ 
ests. | 

10. In response to this notice, on February 13, 1947, 

United protested against employees which it represented 
being included in the proposed representation election, and 
insisted on its continued right to represent janitors and 
cleaners under the agreement of July 17, 1945, between 
United and Pennsylvania-Central (certified copy of letter 
of protest attached, Exhibit No. 3). j 

11. Other protests respecting the determination of Janu¬ 
ary 31, 1947, were received from other parties to the dis¬ 
pute and, in response to requests for reconsideration, the 
Board directed that a second hearing be held. Notices of 
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such hearing were issued under dates of February 11,1947, 
and April 1,1947 (certified copies attached, Exhibit No. 4). 
United was provided copies of these hearing notices. 
In addition, a letter was directed by order of the Board 
under date of April 7, 1947, (certified copy attached, Ex¬ 
hibit No. 5) to United, as well as to other parties to the dis¬ 
pute, advising that by oversight United had not been af¬ 
forded an opportunity to participate in the hearing of 
November 1946, and accordingly would be accorded a hear¬ 
ing on April 17 (later extended to April 21) with respect 
to its opposition to the inclusion of janitors and 
17 ' cleaners in and around offices and office buildings in 
the craft or class of clerical, office, stores, fleet and 
passenger service employees. 

12. The second hearing was held before the Board at 
Washington, D. C. on April 21, 1947. United was repre¬ 
sented at this hearing by the Honorable James A. Cobb, 
who presented the contentions of that organization. A 
transcript of the proceedings was made and is on file with 
the National Mediation Board, and a certified copy of such 
transcript will be furnished to the Court at the time of 
hearing of United Transport Service Employees of Amer¬ 
ica, C.I.O., et al. v. National Mediation Board, et al., Civil 
Action No. 4807-47 now pending before the District Court 
of the United States for the District of Columbia. 

13. Following the hearing, the Board, on April 25, 1947, 
issued a second determination of craft or class (certified 
copy attached. Exhibit No. 6) in which consideration was 
given to the contentions of United, but in which the Board 
affirmed its determination of January 31,1947, that janitors 
and cleaners in and around offices and office buildings were 
a part of the craft or class of clerical, office, stores, fleet 
and passenger service employees. 

14. Prior to the second hearing on April 21, 1947, and 
the determination of April 25,1947, the Board conducted a 
representation election during the period March 6-31, 1947, 
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among the craft or class of clerical, office, stores, fleet and 
passenger service employees of Pennsylvania-Central Airr 
lines Corporation, as directed in its determination of Janu¬ 
ary 31, 1947. As stated in the Board’s letter of April 7, 
1947 (Exhibit No. 5), janitors and cleaners in and around, 
office buildings were included in the election. However, 
to protect the interests of United in the dispute, their bal¬ 
lots were impounded pending final determination of thb 
craft or class by the Board. The election was conducted 
by Mr. T. E. Schoonover, Mediator, assigned by the Board. 
In the preparations for the election. United was repre¬ 
sented by Judge James A. Cobb, previously referred to, 
with whose knowledge and consent the name of United was 
carrier in printed form on the ballot used in the election 
(certified copy attached, Exhibit No. 7). In order 
18 that United would have full information respecting 
the election, the undersigned on March 3, 1947, for¬ 
warded to Judge Cobb copies of the Notice of Election 
(certified copy attached, Exhibit No. 8), and a list of the 
employees eligible to participate in the election. In addi¬ 
tion, United was afforded an opportunity to have an ob¬ 
server present at the polls during the election but did not 
elect to do so. Similarly, United was afforded an oppor¬ 
tunity to have an observer present when the ballots were 
counted on May 7, 1947, but again did not choose to take 
advantage of this opportunity. In counting the ballots of 
the 1117 employees who participated in the election, it was 
found that eight of them voted for United, and these votes 
were credited to that organization. This is shown in the 
certification issued by the Board under date of May 13, 
1947 (certified copy attached, Exhibit No. 9), a copy of 
which was provided United on May 15, 1947 (Exhibits No. 
10). As shown by the certification, the Brotherhood of 
Railway & Steamship Clerks received the highest number 
of votes and accordingly on May 13, 1947, was certified as 
the bargaining representative of clerical, office, stores, fleet 
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and passenger service employees of the Pennsylvania- 
Central Airlines Corporation. 

15. The Board’s craft or class determination of January 
31, 1947, included janitors and cleaners in and around the 

. offices and office buildings, but did not include such em¬ 
ployees who work in and around hangars in repair and 
maintenance shops in proximity with mechanic employees 
of the airlines. This demarcation was communicated to 
United in the Board’s letter of April 7,1947, to which pre¬ 
vious reference has been made (Exhibit No. 5). Accord¬ 
ingly, insofar as the latter type of janitors and cleaners 
is concerned neither the Board’s determination of January 
31, 1947, nor its subsequent certification of the Brother¬ 
hood of Railway Clerks on May 13, 1947, affects the right 
of United to continue to represent said employees. More¬ 
over, insofar as the International Association of Machinists 
is concerned, its last certification by the Board on Febru¬ 
ary 26, 1946, to represent employees of the Pennsylvania- 
Central Airlines Corporation expressly excludes 
19 hangar cleaners and janitors (certified copy at¬ 
tached, Exhibit No. 11). 

16. The transcript of hearing before the Board on April 
21,1947 (referred to in paragraph 12 hereof) contains the 
statement by Mr. W. M. Davis, Assistant to the Grand 
President of the Brotherhood of Railway and Steamship 
Clerks, that 4 ‘colored employees have membership in our 
organization, and have had for some time, through an aux¬ 
iliary arrangement”. This statement of fact was not con¬ 
tradicted at the hearing by United’s representative. On 
the contrary, Mr. Cobb read to the Board an extract from 
the membership qualifications published by the Brother¬ 
hood of Railway and Steamship Clerks to the effect that no 
applicant to that organization is barred on account of 
creed, color, or nationality; that Negro members are car¬ 
ried as an auxiliary local under the jurisdiction of the near- 
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est local of the organization; and that Negroes are being! 
admitted and are entitled to all benefits and protections. 

Attached Exhibits (11). , ! 


Robert F. Cole. 

i 

Sworn and subscribed before me this 8 day of March, 


1948. 


I 

E. A. Tbeact, 

Notary Public. 


My commission expires August 14,1949. 


I 

i 

i 


i 

i 

i 

i 


i 


i 

i 


i 


i 

i 

i 

i 

i 

! 


i 

I 


i 

i 

i 

I 

l 


i 

i 

i 

i 


i 



21 


Exhibit So. 1 


NATIONAL MEDIATION BOAJP | J_ £ Q 

Washington 

MAR 22 1948 


REPRESENTATION OF EMPLOYEES 

of the 


Inc. 

Northeast Airlines, Inc. 

Pan Am er ic a n Airways, Inc. 
Pennsylvania-Central Airlines Corp. 
Radio op er at or s and teletype operators; Clerical, office, 

iployees. 


harkyW. h ittfNr R1718 

R-1719 - R-1720 
R-1721 - R-1729 
R-1735 

Determination of 
Craft of Glass 

flcct I January 31, 1947 


af the National Mediation Board 
invoked in a ccor da nce with Section 2, Ninth, 
of the R ail w ay Labor Act, to invest ig ate representa¬ 
tion d is p u te s among c ert a in employees of die air- 
fines named in the heading. The applications were 
filed by vari ous organisations setting forth their 
rwpwiHm churns for representat i on by craft or class 
ana, in each case, were support e d by authorisations 
s ig ned by die e mp loye es . The applications as cov¬ 
in die v a ri ous docket numbers are summar- 
as follows: 


R-1706 —National Airtime*, bee. 

An amended application was-filed by die Brother¬ 
hood of Railway and Steamship Clerks, Freight 
Handlers, Empress and Station Employees (herein¬ 
after referred to as BRC) for i n vest ig ation of a rep¬ 
resentation di sp u t e involving clerical, office, station 
and storehouse employees of National Airlines, Inc. 
A seocod application in volvi n g employees of this 
carri er was received from die Radio Officers’ Union, 
A. F. of L. (referred to herein as ROU). This ap¬ 
plication c o v er s cocnmunirat i nn s employees includ¬ 
ing radio op erat o rs , teletype oper a tor s , telephone 
s w i tchboard oper at or s and agents. 


two applic at ion s conflict in so far as opera- 
* concerned and also with respect to 
& as station agents or station man- 
dudes include em nunmi cat i oue 
vnrk. These applications also overlap 
on tele t ype oper a tor s and telephone switchboard 
oper a tor posttkms. 

i 

In ad dit i on , die BBC application co m pre h ends 
rrmmi s s s ry and stockroom pe r so nnel as c ov e r ed by 
die - Board’s certification of December 13, 1945, 
tamed in Case E-1548. In dial case an application 
was received from the In tern a tional Association of 
ifM.Mt.iai (hereinafter re f erre d to as IAM) for to¬ 
ol a repr esentat ion dispute involving 


commissary and stockroom personnel of National 
Airlines, Inc. As a result, an election was conducted 
and the IAM was certified as the duly authorized 
re pr e se ntative of these employees. 

In this dispute conflict exists between three or¬ 
ganizations, namely, BRC, ROU and IAM, over the 
craft or class grouping of ground service employees, 
ramp agents and cargo handlers. Although such em¬ 
ployees are c ov ered by die applications of the BRC 
and ROU they are now represented by the IAM 
under the certification issued to R-1548 and are 
covered by' e labor agreement between that organ¬ 
ization and the carrier effective January 1, 1946. 


R-1719—Pan American Airways, Inc. 

Application was filed under date of August 10, 
1946, by ROU for investigation of a representation 
dispute involving radio operators and teletype op¬ 
erators, employees of Pan American Airways, Inc. 
Radio operators employed by the carrier are not 
now r e pre s en t ed by any labor organization. Tele¬ 
type opera to r s , however, are now represented by 
the BRC under a certi fica ti on issued by the Board 
in Case R-1589 in which'teletype operators were 
voted together with clerical, office and related em¬ 
ployees. Due to this conflict, the ROU addressed a 
letter to the Board under date of October 28, 1946, 
withdrawing teletype operators from its application. 
In die interim, the craft or class question, as it in¬ 
volves teletype operators, had been raised to a num¬ 
ber of cases and, pending a general settlement of the 
question, no action was taken on the withdrawal 
request of toe ROU. 

There are three docketed cases before toe Board 
involving employees of Northeast Airlines, Inc., 
namely, R-1718, R-1720 and R-172L Each of the 
three was filed by a different organization and there 
is overlap not only bet w een these three applications 
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but also between existing labor agreements applica¬ 
ble to the employees involved. 

R-1718 —Northeast Airlines, Inc. 

Application in this case was filed by the Transport 
Workers U nion of America, CIO (hereinafter re¬ 
ferred to as TWU) for investigation of a representa¬ 
tion dispute involving cargo, co mm is s ary, sad stock¬ 
room personnel, employees of Northeast Air l i ne s, 
Inc. With re s pect to this applica t i o n the carrier has 
no employees in cargo or commissary classifications. 

employees who perform cargo and com¬ 
missary work are classified as fleet service personnel 
and, at the present time they are not represented by 
any labor organization. 

Store k eepers and assistant storekeepers as cov¬ 
ered by this application are included within die 
scope of a labor agreement effective March 15,1946, 
bet w een the carrier and the BBC. 


R-1720 —Northeast Airlines, Inc. 

This case is based upon an application rece i ved 
from the ROU for investigation of a r e prese n tation 
dispute among the following employees: 

(1) Communications Department (radio op¬ 
erators, teletype operators and tel e phon e 
switchboard oper a t o rs) 

(2) Operations Department, Operations 
Agents, Ramp Agents, Counter Agents, 
Station Agents, Station Managers, Asst. 
Station Muiagers and Fleet Service Em¬ 
ployees. 

Of the employees covered by its application, the 
ROU now repr es ents radio operators and has an 
a g reement effective May 1, 1946, with die c ar rier 
applicable to these employees. This agreement also 
includes teletype operators with a pr o vi s ion that 
application of the agreement to these employees will 
remain suspended until settlement of jurisdictional 
diff e rences over these positions b et w ee n die ROU 
and BRC. 


R-1721 —Northeast Airlines, Inc. 

This case is based upon an amended applica t ion 
of die BRC for investigation of a re p r esen tation dis¬ 
pute involving clerical, office, station and storehouse 
employees. 

In addition to the employees c ov ered by the 
a g reeme n t effective Much 15, 1946, b e twe en die 
BRC and the carrier, the amended application of 
the BRC in this case is intended to include all em¬ 
ployees of die carrier as may proper l y be classified 
as clerical, office, station and storehouse employees. 


The BRC application c o mprehe nds teletype op¬ 
erators, telephone switchboard oper ato r s , cargo 
handlers, ground service or fleet service p ers onne l , 
and cargo, commissary and sto r eroom personnel. 
With regard to these particular occ u p a tions, die ap¬ 
plication of t he BR C is in conflict with the appli¬ 
cations of the TWU and ROU as docketed in Cases 
R-1718 and R-1720, re s pect iv ely. The BRC appli¬ 
cation also co m pre h ends janitors andi these employ¬ 
ees are now covered by a labor a g ree m ent e ffe ct i ve 
April 1,1946, bet w ee n the carrier and the IAM. 

I 

There are two docketed c as e s before die Board 
involving employees of Pennsylvania-Central. Air¬ 
lines, Inc* namely, R-1729 and R-1735. Both are in 
direct conflict with respect to claims of die appli¬ 
cant organizations cm die craft or das gro u p i ng 
of the employees involved. 


R-1729— Permsylxxtnia-CentraL Airlines Carp. 


Application in this case ws filed by die IAM for 
invest i gation of a representation dispute i nvolv in g 
stores, s tockr o om and commissary clerks, c a rgo 
handlers and agents and others who r ece iv e, ship, 
sort, handle, di s trib u t e and do record work in con¬ 
nection t h e r e wi th of all plane parts, tools and stock, 
materials or supplies, including loading, unloading, 
packing and handling of all cargo, mail and expreea. 

Cargo handlers are d e sign at ed oil Pennsylvania- 
Central Airlines as Ramp Service employees. As to 
such employees, IAM claims only tbpse whose main 
duties are handling of cargo outside on die : 

IAM has no interest In employe es whose dutiesi 
mainly Aw*! 


Stares personnel on dais carrier are 
seated by die Airline Mechanic s 
CIO (hereafter re f erred to as UA 
ity of a certification issued by the 
vember 20,1945, Case No. R-1464. 
claims that such employees 
craft or class for r e pr es e nta tion 
Act . f 


repre- 

UAW- 

on No- 


the 


R-1735— Penn syl v ani a-Central 


Airlines 


Carp. 


Application m this case was filed by die BRC for 
investigation of a r e pre sen tation dispute i nvolvi n g 

Jhl a/Caa .—A. ^ A " ■ m 

ripply i nmr r. aim GZZDAOy<OCB» 

This application embraces all employees covered by 
die IAM application in R-1729 and, in ad di ti on , in¬ 
cludes other employees of die i 
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employees. Teletype oper at ors, as c o vered by this 
application, are now represented by die Ai rline 

vOBBBIBaCT PDBi £mpiOyca ASSOQ&uOH, AVJyUl U 

(hereinafter r e f erre d to as ALCEA). 


Following die docke ti ng of die_ 

outimea above, all were investigated oy 
In no case c o u M contesting 


23 


I 

l 

I 


2 



23 



on die proper grouping of the employees involved 
for representation purposes under the Railway La¬ 
bor Act, as amended. The Board thereupon ordered 
that a public Leering be held pursuant to the pro¬ 
visions of Section 2, Ninth, of the Act, as a necessary 
part of tbe investigation of these disputes in order 
to give all intere s ted parties an opportunity to pre¬ 
sent pertinent data and argument in support of their 
respect i ve positions. 

Tw as the craft or class issues involved are 
of great import to die entire air transport industry, 
die Board invited all major scheduled airlines to 
have repr es entatives attend die hearing and state 
their views as to the proper craft or class groupings 
of employees involved in the cases before 

the Board. Other labor organizations int e rested in 
die general subject of craft or class a m o n g airline 
employ ees were also invited to attend the hearing. 

The hearing was conducted by the Board in Wash¬ 
ington, D. O, on November 13, 14, and 15, 1946, 
iwln**w » Subsequent thereto, some of die inter¬ 
ested ■■gmintiw filed briefs. B a sed upon die 
whole recor d as developed by the mediators’, in¬ 
vestigations, die public hearing and such briefs as 
wer e s ubmit t ed , the National Mediation Board 
die following Findings of Fact 


ISSUES 


The di s puted issues in these cases are of consid¬ 
erable importance and their disposition will set a 
p a t t ern for the investigation of future r epr ese n t atio n 
aidfaa employees in die occupations 
considered here. Pr ima rily, the disputed issues in¬ 
volve Se ct ion 2 of die R ailway Labor Art, as 
and its application to employees. 

This le ct io n deals with employee r e pre sent ation for 
coiMCBVt Bargaining purposes ana roe aetenxnzia- 

♦Vwt (jf -pfdisputes 

on the basis of craft or class. The basic issue pre¬ 
sented in the sev ers! airline repr es e n tation disputes 
hare c o n sid er ed is how to apply die p r incip le of 
by craft or Ham, which is well estab¬ 
lished in die railroad industry, to die young and 
grow i ng tor trmnagnr t indus tr y. Application of this 
jg a duty of the National Mediation Board, 
the p ro vis ions of Se ct ion 201 and 202, Title II 
a£ die Railway Labor Act, as amended. 


cmcaity, rot ant «o ot resoivea py lot jso&ra 
r die employees i n vo l ved in die various dis- 
fha& he gro u ped for representation pu rpos es 
die Act There is a considerable am o unt of 


an this problem Thus, it is die contention of the 
HRT. the craf t or class of clerical, office, station 
and storehouse employees as established on the rafl- 
roads is appropriate on airlines for employees who 
-jrrJtwT fu nc tio ns or w or k . 1 



The 1AM contends that stores, stockroom, com¬ 
missary and cargo employees should be considered 
as a group for repr es entation purposes under the 
Art, separated from either mechanical employees 
or clerical and office employees.' 

It is the contention of the ROU that employees 
should be grouped for voting purposes on each air¬ 
line according to their own desires and that no uni¬ 
form craft or class lines are di«tingirf«h»KU in the 
airline industry at die present time.* 

The TWU contends that cargo, commissary and 
stoc k room personnel should either be treated as a 
separate group for purposes of the Railway Labor 
Act or combined with airline mechanics.* 

The ALCEA contends that radio operators and 
teletype operators are communications employees 
and should not be separated or consolidated with 
any other group for purposes of the Act. The 
ALCEA makes no contention con c er n ing craft or 
class lines of other employees involved in these 
disputes.* 

FINDINGS OF FACT 

L The employees involved in the several disputes 
here considered are employees as defined in Section 
one. Fifth of the Railway Labor Act, as amended. 
Similarly, die airlines involved in these disputes, 
namely, National Airlines, Inc., Northeast Airlines, 
Inc., Pan American Airways, Inc., and Pennsylvania 
Central Airlines Corporation, are carriers as defined 
in Section 1, First, and Section 201 of the Art. 

2. The employees involved in the disputes here 
involved may for the purpose of considering their 
duties and job relationship be classified as follows: 

a. Clerical and office employees including 
attendants. 

The function of this group is suggested by 
the following repres e ntative job tides in¬ 
cluded therein—supervisory clerks, book¬ 
keepers, accounting and statistical clerks, 
office clerks and clerical specialists, opera¬ 
tions and record clerks, stenographers, sec¬ 
retaries and typists, office mechanical device 
oper a t o r s sum as mimeograph operator s 
and accounting machine operators, elevator 
oper a tor s , telepho ne switchboard operat o r s , 
office and office building attendants such as 
mail room personnel, messengers, janitors 
and porters. 

b. Stores employees 
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The function of such employees is to re- the following employees of American Airlines, Inc. 
cehre, store, issue and maintain written rec¬ 
ords pertaining to equipment, supplies, ma¬ 
terials, merchandise and ports in a stock- 
room or s tor eroom. Generally the job titles 
associated with this function are stores 
stock clerks, s tore k eepers and 



Mechanics 

Fleet Service Personnel 
Stores Department Personnel 
Plant Maintenance Personnel 


c. Fleet service employees 

Included in this group are employees who 
direct and c hec k passengers at the gates and 
on the ramps, oversee loading and unload¬ 
ing of aircra ft, and check weight distribu¬ 
tion, load and unload baggage and cargo, 
cV«ck and supply cabin equipment and sup¬ 
plies for of passengers such 

as foods, beverages, blankets, pillows, mag¬ 
azines and related supplies. Representa¬ 
tive job titles under this cla s sificati on axe: 

Load agents or ramp agents, cargo 
agents, cargo clerks or cargo handlers, 
commissary clerks or cabin su pp ly m en. 

d. Passenger service employees 

Included in this group are those employees, 
who contact pa sseng er s and shippers, sup¬ 
plying information on service, rates, sched¬ 
ules and reservations, arrange for limousine 
tr an sp o r ta tion to and from airports, prepa r e 
and sell tickets, arrange for reservations, 
tag and check baggage, receive, check, bill 
and deliver air freight and air freight and 
air e x pre ss shipments and prepare passen¬ 
ger and cargo manifests. Repr es e n tative 
job titles under this classification are: 

Reservations agents 
Counter or sales agents 
Passenger agents 
Cargo agents 

Porters and cargo handlers 
Station agents 

Supervisory agents and station man¬ 
agers 

e. Communications employees 

Include the following: 

Radio oper ato r s 
Teletype operators 

3. In the past the Board has, on various occasions, 
m»d» determinations of craft or class for employees 
performing the same duties and carrying the same 
or job classifications as some of the ““ 

ploy — involved in them disputes. 


Findings app l i c a b l e to other airlines issued by the 
Board diming October 1945, dealt with similar prob¬ 
lems of craft or class. Other Findings were issued in 
the following < 


R-1462 Cftlrtnial Airlines, Inc. 

R-1464 Pennsylvania-Central Airlines Corp. 
R-1471 T ranscontinent a l k Western Air, Inc. 


Principally, the issues determined in all of the 
above Findings pertained to the craft or class of air¬ 
line mechanics. As thus determined, this craft or 
includes: 


Mechanics who perform maintenance 
aircraft, engine, radio or a ccessory equipment 


B. Ground service per sonn el who perform 
generally deacrihed as foDowcj Washing and 

airplane, engine, and ac cess o r y parts 
in overhau l shops; fading of air cr aft and 
ground equipment; maintenance of ground 
and ramp equipment; maintenance of budd¬ 
ings, hangars, and related equipment; denning 
»nd maintaining the in t eri o r ajnd exterior of 
aircraft; servicing and control of cabin s e rv i ce 
equipment; air conditioning of a ircraf t ; clean¬ 
ing OT air port K a ng a r^ buildings, h a ngar and 

ramp equipment; 

C. Plant Maintenance personnel - ■including 
ployees who p e rform work consisting of 
pairs, alterations, addi ti o n s to and mainte¬ 
nance of buddings, hangers, and the rep ai r , 
maintenance and operation of related equip¬ 
ment including automatic equipment. 


The Board’s Findings in thos e c as e s were d efinit e 
and conclusive with respect to the craft or daas of 
mechanics, as outlined above. Howe y er , these ca s es 
also involved the craft or dass issue for s tore s per¬ 
sonnel, commissary clerks and cargo handlers. For 
these latter classifications the Board’s Findings con¬ 
tained prov is ions for grouping such employees for 
voting at that time with a stipulation that such find¬ 
ing was made without prejudice to ja later Deter¬ 
mination of the proper craft or dass to which s u ch 
employees belong Accordingly, such employees 
were voted in those cases as well as in subsequent 
instances where they have become involv ed in rep¬ 
resentation disputes- However, cer tificati ons which 
have been issued for such employees i n clu d e a 
statement holding for future determination their 
proper classification • for repr esen tation purpo ses 
under the law. Thus, the particular repr es e n tation 
disputes were settled while the craft or dan issce 
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On October 1, 1945, the Board issued Findings 
r a sp a c tfrig craft or class in Case R-1447 involving 


4 


re m a ined open pending further yop w of the 
ployess in aligning ttn inihw in crafts or da 
is co ni c npi s reo oy in© acl 


—«^T t *** % p r esen ted in the Board's Findings 
in _R-1447 d iscussant the historical development of 
t and die multiplicity of job 

airlines is quoted as follows: 


“In the groups under consideration in Case 
R-1447, which presents issues similar to those 
in Cases R-1462, R-1464, and R-1471, the his- 

a _ _ r _ _ t * - - -t---* s -St- a- -*■!- a. -** Tl-_ 

xoncai oeveiopmem lixiirates toil, pncuctuy 
w i t h o ut exception, airline mechanics were the 
first o ccupati onal craft or class to be orga ni z e d 
12 X 1 covcrcfl oy igrecmans wiin tat tzr cuv 
tiers. From time to time in succeeding y ear s 
other groups, such as st ockr oo m or s tore s per¬ 
sonnel, plant maintenance forces, fleet service 
pers o nnel , and gro un d s er v i ce p e rsonnel se¬ 
emed r ep r esen tation and c o v er a ge by agree¬ 
ments. In socne cases, these groups were in¬ 
cluded in agiecuienU will* n***!** "tee In other 


meat s. An impor t ant fact to be noted is that 
fiacre is no standard classificati on of occupa¬ 
tional titles and A i tte f i wmug »l r li n« wnpln y. 

ees, such as ex ists on file rail carriers. There- 
fare, jo b titles for file aame kind of work are 
a Lm « » t as v ari ed as the number of operating air 
lines. One may have a das s ificat iop 


there has been 


in volved since October 1, 1945, w h e n the 
[** Findings in R-1447 were issued, there still 
rest amount of variance in the scope of ag ree- 
i in the in d us tr y. A list of labor ag re em e n ts 
able to these occupations is presented in Ap- 
c a iTarnfo flcrfio ana xmot 1 pan ncrtoi. 


employees and 

- •** --*- 

in uk previous 


se latter two categ o rie s there has bean ena¬ 
ble development in collective bargaining since 
me. White there is some uniformity in file 
of m c rmm "«■ > «**■ a pplica b le to and trie- 
p erat o rs , file same cannot be said far clerical, 
md related emp loyees. Thus, of the 9 airlines 

gy ry^TnPTiiH IT1 QICCl l\Jt XIQIO MThi 

per at or s, 7 have both occupations covered by 
me T—On one airline there is~an 
sent applicable to radio ope rat or s but none 
•type op erators On an ot her airline sep a rate 
igreements are in e ff ec t for thaee two oocupn- 


Only two airlines have 


•MiStMlilA An. 
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clerical, office, and related employees One of these 
(Pan American Airways) cov e rs d—fawi. end 
related employees, except stockroom desks, on file 
entire system; while on the other (Northeast Air¬ 
lines), the a g reeme n t is confined to clerical, office 
and related employees in file general office. 

Closely related to the category of clerical, office 
and related employees are “agents”, a 
generally used on airlines for employees engaged in 
making reservations, selling tickets mid dealing with 
file public r es pe c t in g travel accommodations. One 
airline, Tr ans c ont i nent al A Western Air, has an 
agreeniant covering operations agents, paamgar 
agents, station agents and cargo handlers, and North- 
West Airlines has an a g reement cove ri ng transpose 
tatkm agents. A third airline, Mid-Co n t in ent, has 
an a g reement applicable to station managers. 

5. On practically all of file nation’s railroads file 
craft or class of clerical, office, station and store¬ 
house employees, are co v ered by labor agreements. 
On a pprox im ately 99 percent of file railroads this 
craft or dass is repre s ented by the Brotherhood of 
Railway and Steamship Clerks. 

This high degree of uniformity is in direct con¬ 
trast to file situation on scheduled airlines where, as 
ffiown in Appendix A, there is a groat amount of 
v aria nce in use extent comparable airline employees 
are c o v ered by labor agreements. 

The draft or <*1— of clerical, office, and 

s torehouse employees, as presently established on 
file railroads, is chiefly based upon file scope of an 
agreement, effect iv e January 1, 1920, bet w ee n file 
BRC and file Director General of Railroads who at 
that time oper a ted all railroads for the g ov ernment 
The scope of that agreement was as follows: 

“Employees affected.—Rule L These rotes 
shall g o v ern the hours of service and work in g 
conditions of the following emplo yees on rail¬ 
roads in Federal operation, subject to file ex¬ 
ceptions noted below: 

a) Clerks. 

(2) Other office and station employee*, such 

as o ffice boys, messengers , c h ore boys, train 
snn^nnoew^ gstemen, checkers, baggage and 
parcel room employees, train arid engine craw 
<»«ite« l operators of or equipment 

devices, telephone switchboard ope r a tors , ele¬ 
vator operators, office, station and war eho us e 
s tods Mn, awd janitors. 

(3) Laborers employed in and around sta- 

Ljmiy yyi ir Wnn^ ] y^ 

Although file above so-called national a g reement 
was later abrog a ted, it established the heats of file 
craft or class which in later years, since enac t ment 
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of the Railway Labor Act, he* generally come to be 
known as clerical, office, station and ; 
ployees. As pr esen t l y established on die 
this craft or class embrace s innumerable job tides 
which are generally classified for reporting purposes 
to the Interstate C ommerce Commis s i o n as follows: 


i 


S up er vis ory or chief clerks 

Assistant chief clerks 

Supervisory cashiers 

Clerks and clerical specialists 

Office mechanical device oper a t o r s 

Stenographers 

Secretaries 


Typists 
Ticket j 


Assistant ticket agents 

Telephone sw i tc h board oper a tor s 

Office assistants 

Messengers and office hoys 

Elevator operators and other office a t t endant s 

Watchmen 

Claim agents and Claim investigators 
Motor vehicle and motor car oper a tor s 
Janitors and cleaners 

Foremen in s torerooms, ke, reclamation and 
timber treating plants 

assistants 

Bfpy, pared room and station attendants 
Fore m en of f rei g ht stations, war eho u ses, grain 
elevators and docks 


Callers, loaders, scalers, 

* * * -* — — * — - 

* ircigxxi lyi^icuura 

Truckers and laborers (station 
pl a tfor ms ). 



DISCUSSION 

The applicable portions of the Railway Labor Act, 
as emewAid, ih this situation stem horn Section s 
201 and 202 thereof which are: 

Section 20L AH of the pro vis ion s of tide I 
of this Act, excep t the provisions of section 3 
thereof, are extended to and shall cover every 
common carrier by air engaged in interstate 
or foreign commerce, and e v er y carrier by air 
transporting mail for or under contract with the 
United States Gover n ment, and every air pilot 
or other per s on who p er fo r ms any w o r k as an 
employee or subordinate official of such c a rrier 
or carri ers, subject to its or their continuing 
authority to superv is e and direct die manner 
of rendition of his service. 

Section 202. The dudes, req u irements, pen¬ 
alties, benefits, and privileges presc ri bed and 
established by die provisions of tide I of this 
Act, except section 3 thereof, shall apply to 
said carriers by air and their employees in die 
same manner and to the same extant as though 
such carriers and their •mpl'y— were spe¬ 
cifically included within die definition of “car¬ 


rier” and “e m ployee , ” re s pect i ve ly , in 
1 thereof. 

' I 

I 

By the above pro vis ions of die law die National 
Mediation Board is auth o rised to i n vest igat e repre¬ 
sentation disputes among airline employees as pro¬ 
vided by section 2, ninth, quoted in part as follows: 

I 

“Ninth. If any dispute shall arise a 

carrier's employees as to who are the repre¬ 
s e nta t iv e s of such employees pmtad and 
au tho rize d in a ccor dan ce with die r equ ir e- 
ments of this Act, it shall be the duty of die 
Mediation Board, upon request of either party 
to the dispute, to investig a te such dispute arid 
ceruxy to doxh parties, xn writing, wittun 
thirty days after die receip t of jtia tnu rvtw. 
of its s er v i ces , the name or names of the in- 
yttvifliuus or organmoons tost otve Dccn drag- 
nated and authorize d to TTprewnt die em¬ 
ployees involved in die dispute , and ce rtify die 
s a me to the carrier. In such an Iniiatlnetisi. 

tfn> MtT iaKwi Bh m J A«ll 

a secret ballot of die employees involved, or to 
utilize any other ap propr ia te method of ascer¬ 
taining the "» » «*■ of duly 
authorized r ep r esen t a t iv e s in such mm™** • as 
shall insure die choice of r epr esenta t i ves by 
die employees w i thout in terference, or awr- 
don e xer c is ed by die carrier. In tia conduct 
ox any ciccuon ror xne purposes nerazi max* 
cated die Board shall designate who may par- 
dc^ate in the el e ct io n and cstahlish the rules 
to g overn die election.* 

In designating who may p ar ti cipat e in a l s rthms , 
s e cti on 6, zourtn, provides tnax me majority ox soy 

jMafo aL Xb^bb^^b 4%b^b Abb 

cran or cuLv> or employees snap nave xne ngnt to 
deter mine who shall be die repr esen t a tive of da 
craft or class for purposes of this Act.* In providing 
that the majority of any craft or class shall have da 
ngnt to aexermine represenumon too jiw nearly 
requires ua ootra n aesignaie who may paruapaic 
in eiecuons on toe otus ox crait or cl a ss 

The BBC has a d van ced da view that bac auae da 
Railway Labor Act was amended to co ver airlines 

aa^a anfi Bai alak^B aB a^^aaM 

too sum craxx or class treatment on ran lines snonu 
he followed on airlines. Thus, it is claimed that da 
craft or class of railroad clerical, office, station and 
storeoouse aspayu snoum a iso oe xonowea in 
designating c o mp a rab l e airline employeai Such 
wm tiAff k tina, fell jq take ^ t| * n account the dB to 
ences ne tween raxiroacu ana axnxnes m operating 
problems and conditions, duties of wnnloysM, joo 
titles and job relationships. While bom are tr an s¬ 
p ort a tion i n d u strie s da simple fact that pl an e s fly 
in da air makes for numerous op erat i on s ! problems 
which are not prseent on nflnoh. This in no way 
mmimgts rauroac operati onal prooiexns out xs 
pointed out to show that bec aus e a pattern of cra f t 
or daas is followed on da rafiroeds does not nan- 
essaruy naan max mis same paxsern anom i n apay 
on xne asmas. utner actors must oe consaaeraa. 

i 


i 

i 

i 

i 


2 ? 



27 


la dm cbm, as in all others, where disputes 
arise over the question of craft or das the Board 
ghaa considerations to all relevant dements most 
important of which is the intent of the Railway La¬ 
bor Act in seeding disputes and promoting stable 
VV* f*a«inw Individual ***—« require considera¬ 
tion of facts p*egH»r to particular situations, but, in 
additio n, there are general factors to be conside red. 
These include the composition and relative p erm a n ¬ 
ency of e mp loye e groupings along craft or dess lines 
on c arri e rs generally as well as on particular car¬ 
riers. The extent and effectiveness of past collective 
b a rgainin g arrangements, the functions, duties and 
respo ns i b ili tie s of the employees, die general nature 
ok mcr wotk toa inf community ox interest existing 
b etween jobs are other factors cons i der ed. Previous 
d e ridnm of the Board which bear upon die issues 
of die particular dispute are also taken into account. 


If airfine empl o ye e s in jobs comparable to those 
in the craft or das of railroad clerical, bffice, station 
and storehouse e mp l oy e es fulfill thes e essential con¬ 
siderations of craft or dass, then it follows that such 
an anrtine cra f t or dass can be determined. On the 
o t her hand, if these considerations are not fulfilled, 
a A ito r m iw rt faw t of craft or d— for rfrfin* 

employees would be in order . 


is relatively: 

_ 1 .f l >— - - ♦* - -- a__ 

TapKuy since its dxttzi sonif twenty 
wime mere dm s dwti cnnsmfTBO tc ocvci- 

2ZI COU O LUVC utyllUng IZI IC2S Tlg i fi, X T i g lC 

is but little aBMHg die several major 

airlines in die manner employees in die occupations 
here in vo l ved have aligned themselves for collective 
In the hearings conducted by 


p-H"f hel d different views as to which employees 
belong to artist craft or class. Tie airlines represen- 
wbo sup p lie d information during die hear- 
abo held varying views as to die proper ciaftf 
a li g nments of die employees. This multi- 
of views is r eda cted in the varying scopes of 
c ur re ntl y in effect applicable to 


*» -»■*- 

pocay 

labor i 


Except for radio operators and teletype operators, 
the variance in airline labor agreement coverage and 
■■ h tii iy fi ya b ar gainin g arr ang ements pro¬ 
craft d esignati ons of employees to be voted in die 
varion e cases here c un a bier a d In t h ese oc cupati on s , 
however, there is only one airline having serial ate 

operators. Moreover, evidence developed during the 
hearing ahowe the does rel ation s hip be t w een t h e s e 
two occupations In five ele cti ons* conducted by the 
Board among «oeh employees on various airlines the 
duties of these two occ u p at ions were found to be 
doaaly related and thus they were comb i n ed for vot¬ 
ing purposes. It has been shown that frequently in¬ 



dividual employees qualify for both jobs and, on 
occasion, as the service requires, shift from one job 
to the other. In addition, where conditions prevent 
voice communication bet w een aircraft in flight and 
ground radio operators messages are relayed by 
teletype to other ground stations where conditions 
are more favorable to radio communication with the 
plane in flight. 


The dispute over the proper grouping of radio 
operators and teletype operators is confined to two 
organizations, namely, ROU and ALCEA. The con¬ 
tentions of the former that each airline should be 
considered individually appears to be on the grounds 
of expediency rather than on the basis of the dose 
relationship between the duties and r es p onsib i li ties 
of these two jobs. 


The SOU, in Cases R-1706 and R-1721, has con¬ 
tended that t eleph o ne switchboard operators should 
be combined with radio op era to rs and teletype oper¬ 
ators for voting purposes on the grounds that all are 
communications employees. The BRC, on the other 
hand, cont e nds that telephone switchboard operator s 
should be combined with clerical and office em¬ 
ployees for voting p ur p os e s . Investigation of tills 
point sh ow s considerable d iffe rence in the training 
and r espons i bilit y required of tel ep hone switchboard 
oper ato rs as compared to radio and teletype opera¬ 
tors. Whereas the latter employees are responsible 
for actually transmitting communications, tflfphnn* 
switchboard. operators merely operate a board and 
tht« < v »nT»*rtifw for other to com¬ 

municate. Radio sod teletype operators are normal¬ 
ly a part of every airline operations office, working 
alongside flight dispatchers and other operations 
personnel. Tele pho n e switchboard operator s may be 
located some distance from operations offices. Where 
a training period of several weeks is required of 
radio and teletype operators it usually takes no more 
than a few hours to learn the operation of a tele¬ 
phone switchboard. Moreover, radio oper a t o r s and 
teletype operators are often required to use code 
symbols in communications, a responsibility not re¬ 
quired of telephone switchboard operators. On the 
basis of these considerations the Board views the 
work of a telephone switchboard operator to he more 
closely related to that of other office employes, such 
as mimeograph operators or other office equipment 
oper ato r s , than to radio and teletype operators. 


The ROU contends that no hard and fast rules of 
craft or class should be made for airline employees 
because this is a young and growing industry. Such 
application of the craft or class principle would not 
serve to stabilize labor relations on the airlines but 
instead would make for a continuous round of elec¬ 
tions with a different grouping of employees each 
time to co nfo rm to the current cont e ntions of con¬ 
testing organizations. This would result in one 
grouping on one airline and some other grouping on 
another carrier. The craft or dass provisions of the 
law cannot be inte rpret e d to mean one thing on one 
airline and something else on another if labor rda- 




’agreements in effect which indncia sto re * em¬ 
its together with airline mechanics. However, 
ree of these agreements (Colonial, Mid-Contin- 
and National) stock darks are set aside from 
antes as a s ep a r a te groop. On she other airlines 
‘' ag re em ents co v er i ng stores employees are en- 
r separated from mech a nics agreements. On 
of tneae latter faw s tore s , commissary and 
> employees are all i n ch sde d in the ame agree- 
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ramps are distinguished from those of ground serv¬ 
ice employees who p er for m'the functions set forth 
in item 3 of the Findings. The functions of ground 
service ere related to the mechanical service and 
maintenance and cleaning of aircraft, equipment, 
and hangars. By contract the functions of fleet serv¬ 
ice employ ees are oper a tional and are of a non- 

The functions of a ramp agent or load agent re¬ 
quires a kno wl e dg e of all phases of ticket procedure 
mad air cargo fo r ms and details. Knowledge and ap¬ 
p licat i on or safety regulations in loading operations 
are also required. The f unct io n s of cargo handler 
(or fleet s er v i c e agent as they are called on some 
airlines) involve the physical loading of mail, ex¬ 
press, baggage and other cargo. In this respect these 
f unct io ns are mnihiiH nt»T to flan of the ramp 
agent. This is demonstrated by the fact that the 
tonal lines of pr om o tion progresses from cargo 
h a ndler to ramp agent Incidental to loading and 
unloading operations performed by such employees 
are the prep ara tion and ch ec kin g of pswrngrr and 


-^ ^ A— At - * A» - -A _ 3 

LJ OJtiy relaxed to use xudcooii ox nxzxp sgeoxs ana 
cargo handlers are the commissary clerks or cabin 
■ipulymen Where the former load and unload pas¬ 
sengers and fla d if V ( load unload 
various supplies and equipment for accommoda— 
tiona of passengers nirb as fo od, beverages, maga 
sines, Mteosen, blankets, ate. This work requires 
checking, preparing records, receiving and return¬ 
ing to stores or commissaries equipment and sup- 

y l lf i ICaQPG aral iSUOUCG 1X1011 lliUSIL l/OCDSTg' 
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e mploy e es has been sh ow n but fle question of 


whether they const itut e a mparate-craft or daas or 
are a part of another cr a ft or d aas is yet to be ex¬ 
amined. The IAM and Twu contend that ndi 
■ngloyaea constitute a s epar a te craft or daas apart 
from clerical and office employees . This view over¬ 
looks the es se n t i al clerical c haract e ris tics of these 



This view fads to take into a cco unt the fact that 
landtag and unloading of panMDgKS, 


press, baggage and other cargo is a continuous pro¬ 
cess requiring records, tickets, tags. Hill* of Iwfcty, 
manifests from the time received in the inlfal air¬ 
line office until delivery is completed at the destina¬ 
tion airline office. Such a division would separate 
employees working side by side and would require 
checking die time of many inside employees per¬ 
forming work involving both clerical duties and the 
physical handling of cargo to determine in which 
craft or class they belong. Such a division is im¬ 
practical in that it will create jurisdictional disputes 
and will, not promote stable labor relations as con¬ 
templated by die Act. 

In this connection die following is quoted from 
page 16 of a report of the Board published in May 
1940 entitled “The Bailway Labor Act and the Na¬ 
tional Mediation Board: 

“When first co n fronted with these problems, 
die Board at tem p t ed to avoid any general rul¬ 
ing, but to decide each case on the basis of die 
facts developed by the investigation of that 
case. After some decisions had been made, 
howeve r , separating cert a in groups of employ¬ 
ees, insistent demands were made that the 
Board follow die same rulings in subsequent 
c as es, and other groups of employees within a 
class or craft insisted that they too were end- 
tied to separation as distipet crafts. 

On the basis of its experience in dealing with 
these problems, die Board is im pre ss ed that die 
t en d en cy to divide and further subdivide es¬ 
tablished and recognized crafts or classes of 
employees has already gone too far, and threat¬ 
ens to defeat die main pur p oses of the Railway 
Labor Act, namely, the maktr>g and maintain¬ 
ing of agreements covering rates of pay, rules, 
arid w ork in g conditions and die avoidance of 
labor disputes. Moreover, die Board has been 
infor med by carrier managements in some 
cue* that such subdivisions tend to i n terfere 
with the efficiency of operations. 

The Beard is inclined, therefore, to avoid 
rmncrriTy multiplication of subcrafts or sub¬ 
classes, ana to maintain, so for as possible, the 
c ustomar y gro u p in gs of employees into cr afts 
or classes as they have been established by ac¬ 
cepted practice over a period of years in die 
making of wage and rule agreements.** 

Passenger Service employees—As outlined in item 
2 of die Findings, included in this group are em¬ 
ployes* who provide most of thecontact with pas¬ 
sengers and nippers in arranging for air transpor¬ 
tation. The term “agent” is generally used by air¬ 
lines to designate various r epr es e n tative jobs in thla 
category. As for example, reservation agents, ticket 
agents, counter .or wim agents, cargo agents and 
station agents. Acc or d in gly, such employees as cov¬ 
ered by the BOU applications in B-1706 and B-1720 
are couecnveiy rex err eu xo as agents or operations 
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Also inrhafad in thff f applications are i 
agents and cargo agents which were < 
the heading of Fleet Service employees. The EEC 
implications in R-1706, R-1721 and Bp 173S inefade 
these employees underlie general craft or class 
des ig nat ion of clerical, office, station and s 


The function of these variously 
is continuous and related from the time the afttinc 
repr es e nt a t i v e receives first c o nt a ct from the pros 
pective easterner until he has purchased tr an sport s 
tkm and is ready to emplane, or in die case of air 
c a rgo, until the s hipment is turned over to die air¬ 
line far tr an sp orta tion. A review of die duties of 
such employ ees ill ust r ates both die es s enti a l clerical 
nature of their jobs as well as their relation to fleet 
service employees. The duties typically pe rform e d 
by 


vation offices by passengers and die traveling 

public who call to request space on 

and to obtain informat ion re la te d to airp la ne 



2. Quote far e s, sche d ules, travel 
n o us a n a ztuiea travel inyorniauOD f 
knowledge and confirm 
p rin t e d schedules, tariff and fare tables," 
reiatea wrinen i 



3. Record 

itinera ri es and related informat ion to 

main taming and p r es er ving a written record of 
all airplane space booked and/or requested, 
and forward such inf o rm a t ion to other stations. 

4. Prepare tickets, accept payment far tick¬ 
ets, and prepare written repor ts of all ticket 
sales transactions. 


5. 

and 


reiatea clerical auues maaent to 
in paasengers far flights. 


6. Oversee die loading of ftnwwtn— to 
transport passengers to airports, and prep ar e 
and forwar d Bmoudna load dispatcher to air- 
port ucjcet oiarfs via mep oonf or teletype. 

7. Meet arriving limousines from City Tick¬ 
et Offices, and d ir ect peisrngrn to "check-fat^ 
counters or to loading gates to i 


8. Announce 


O vers ee the 

i to d e parti ng 
planes by ch e cking 



and directing 
die ramp. 


At large s t a tio ns dure is co nd denlhla subdivision 
of the above functions, cadi b eing p *wfr»’ m t d by a 
s ep a r a te employee. At smaller 


not 


and in die smallest station these may be 
than one or two employees far the entire 
i co mp os ite wor k ers in the tru- 
usually designated 


agents. The SOU has claimed such employees on die 
grounds that they are normally required to have a 
voice radip Bccnae. Inasmuch as ability to oper a te 
a radio r e pr esen t s their skill, these employ¬ 

ees should be grouped with raffio op 
ing purpo s es , a ccor ding to the ROU. 


The dahn that abfifity of such an e mp lo ye e to op¬ 
erate a radio is bis highest skill is open to serious 
q ue stion when it is considered that he may abo be 
r eq u ired to d is c har ge Ml of die other funct io m re- 


The similarity 
raflruad work e r s in die craft or daas of clerical, 
fice, stati o n and 


•h 


atten d a nts 

b. 

c. fleet 

d. 


of the job titles in the railroad craft or 
given in item 4 of the Findings of Fact illus- 

« - ■» ag- J— - * - > S- »« 

trim mis mruiirgy. 
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vastly differ e nt from those on xafleoads, both 
br a nc h e s cf the t ransporta tion in d ustr y . As 
both are orga nised o perat io na lly to aerve the public 
in die tra nspor tation of 

expres s and fre ight. For these re as o ns it is not: 

prising to xxna rnirifci sunu a n ty xn jods m uw ■_ 

branc h es . For instance, the dudes cf a railroed tick¬ 
et agent i 
er agent cri 


mere is qinereaoe onxy xn inc oetaiis ox me 
tive jobs; there is no di f ference in the 
ture of such 


hr float 

be found on die rail- 
callers, loaders and truck- 
On railroads such emp loyee s are a part «f the 

CXSXa OT CHS OX ^ ^ xi >r^ Mi n j jCOTv^ 

house employees. Although it inrhides nrrmlnytss gf 
varying skills and abilities ranging from the highest 
type of technical clerical wo rke r s down the scale to 
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janitors laborers, experience has shown tie 
craft or class to provide a basis of stable labor rela¬ 
tions. 

i 

CONCLUSION 

On die of the entire record the Board finds 
that die employees involved in die various represen¬ 
tation disputes constitute two separate crafts or 
classes as follows: 

f- 

L Radio operators and teletype operators 

Z Clerical and office employees including 
office attendants, s t o re s employees, fleet serv¬ 
ice employees and passenger service employ¬ 
ees as generally described under item 2 of the 
Findings of Fact 

For general i d entificat ion purpoee this craft or 
may be designated as clerical, office, s tore s , 
fleet and passenger service employees. 



The Board finds that a dispute exists among the 
craft or das of clerical, office, stores, fleet and pas¬ 
senger service employees of this carrier and directs 
that a mediator he a ss i gne d to c ond uc t a ballot boat 
an •Mg«M» list prep ar ed by him from 
die carrier's r eco rds and based upon this Determin¬ 
ation. 



The BOU has not pr esent ed a s ufficien t number of 
mtf Mri n ftiM signed by e mp loye es in die craf t or 
« of radio oper a t o r s and teletype ope rato r s to 
justify a finding under die law dial a dispute exists 
craft or dass. The application of die 
ROU is dismissed without prejudice to die 

organization filing a new ap p licat ion when a suffi¬ 
cient Tmmhg’r of authorizations is ob t ain e d . 


craft or dass of radio opera to rs and teletype opera¬ 
tors of this carrier and directs that a mediator be 
assigned to conduct a ballot box election using an 
eligible list prepared by him from the carrier’s rec¬ 
ords and based upon this Determination. 

Applica t ion of the ROU also covers telephone 
switchboard operators, ramp agents, counter agents, 
station managers, assistant station managers and 
fleet service employees, all of which the Bond find* 
to be a part of the craft or dass of clerical, office, 
s t o re s , fleet and p a s s en ger service employees. This 
portion of the application is therefore dismissed. 

The authorizations submitted by die ROU in this 
case will be considered by die mediator assigned to 
conduct an election in Case R-1721 for the purpose 
of determining whether the name of this organiza¬ 
tion should be printed on the ballot 

R-1721—Northeast Airlines, hie. 

The Board finds that dispute exists among the 
craft or dass of denial, office, stores, fleet and pas¬ 
senger service employees of this c arri er and directs 
that a mediator be assigned to conduct a ballot boot 
election using an eligible list prep ar ed by him from 
the carrier’s records and based upon this Determin¬ 
ation. 

B-17Tt PlMimylvania Central A irli ne s Carp. 

Application of the IAM covers stores, stockroom 
and commissary clerks, cargo handlers and ramp 
service employees whose main duties are handling 
cargo outside on ramps, all of whom die Board finds 
to be only a part of the craft or dass of clerical, of¬ 
fice, s tores, fleet and passenger service employees. 
The application is therefore dismissed 

The authorizations submitted by the IAM in this 
case will be considered by the mediator assigned to 
conduct an election in Case R-1735 for die purpose 
of determining whether the name of this organiza¬ 
tion should he printed on die ballot 


Application of TWU ^ ^ 

stockroom personnel which the Board finds a 
a part of the craft or dam of fterhnl, office, 

l fmpliyf f 

lion is 


are only 


The auth o rizat io ns su bmit te d by die TWU in this 
will be considered by die m e d i ator assigned to 
conduct an election in Cam R-1721 for dm purpoee 
of determining whether the name of this organiza¬ 
tion should be pristad on the ballot 


E-177* lYnmylvnia-Central Airlines Corp. 

The Board finds that a dispute exists among the 
craft or dass of clerical, office, stores, fleet and pas¬ 
senger service employees of this carrier and directs 
that a mediator be assigned to conduct a ballot box 
election using an eligible list prepared by him from 
the carrier’s records and based upon this Determina¬ 
tion. 

By order of die 

NATIONAL MEDIATION BOARD. 


The Board finds that a dispute ax ts among die 


(s) ROBERT F. COLE, Secretary. 
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L A g ree m e n t with UAW e ffe c tiv e Aug. 1, 1942, 


L A g r e e m e n t* with TWU effective Sept 15,1946, 


jJmi* ‘ ir aintwm v fleet 
and ground service employees 


Mechanics, commissary clerks and stock 
darks 

Note: As a result of election in R-1462, TAM 
certified on Nov. 9,1945 to represent: 

a. Mechanics 

b. Stores personnel 


1946, covers: 
Stock derks 


with TWU effective November 1, L Agreement with UAW effective Jan. 1, 1946, 


Radio operators and teletype operators. 


L A g re em ent with UAW e ff e c t iv e Dec. 6, 1945, 


Mechanics, ground 
crib atten d ant s, stoc 
ice personnel and d 


Note: As a result of election in R-1668, TWU 
certifi e d on August 30,1946, to represent* - 


b. Stockroom darks 


d. Chauffeurs and tr uc k driv er s 

2. Agreement witn rugnt rnrsers ana otewara- 
esses Assn, effective Sept. 23,1946, covers: 


Commissa ry desks. 

3. A g reement with UAW e ff ect i ve Jan. 19,1946, 
covers: 

Chauffeurs and trade driven 
Note: See certificat i o n in R-1668 noted above. 


L Agreement witii UAW effective Jan. 1, 1945, 


Mechanics, stock derks, ground service em¬ 
ployees and cl e an er s 

2. Agreement witii ALCEA effect i ve Sept 4, 
1946, covers: 


Radio operato n and teletype oper a tor s 


Mechanics end stock derks 


3. Agreement witii ALCEA effective Oct 1,1946, 


1. A g re em e n t with UAW e ff ec tiv e May 1, 1946, 


Mechanics, cleaners, janitors, 
cost derks and stock derksj 


L A g reement with UAW effec tiv e Jan. 1, 1938, 


1. A g reeme n t witii IAM effective Oct 10, 1945, 


Mechanics, stock derks and commiita ry 
derks 

Note: As a result of check of airthoriia tious 
R-1617, IAM also certified oo May 10,1946, to 


L A g re emen t with UAW as amended Jan. 1,1945, 


Marhmntre 

mccMTiin 

• ' - * I 

Note: As a result of election in R-1657, IAM 
also certified on July 17, 1946, to r e p r esent 


2. A g reeme n t with ALCEA effect i ve July 2,1946, 


Radio oper a tor s and tel e ty pe 


Agreement witii UAW effective Jan. 1, 1946, 



' .* * •> »• • *•• * •. .. 
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Mechanics, stores departs 
watchmen, cleaners, stock 


2. Agreement with ALCEA effecti v e Oct. 8,1942, 


Radio operators 


3. Ag re em ent with ALCEA effective March 1, 
1943, covers: 

Station Managers 

Note: As result of election R-1456 Mid-Con¬ 
tinent Airline Station Managers Association 
certified on Aug. 25, 1945 to r e pr esent sta- 


Airfines, be. 


L A g r eemen t with IAM effective Jan. 1, 1946, 


Mechanics, stock clerks, cleaners and ground 
s er v ice employees 


Note: This ag re em e n t made following elec¬ 
tion R-1548 as remit of which IAM certified 
on Dec. 13,1945 to represent 


a. Mechanics 

b. Commma ry Sc stockroo m employees 
e. Unskilled employees 


L A g ree m ent with BRC effect iv e March 15,1946, 


Clerical and related employees in general of¬ 
fice 


with IAM e ff ect iv e April 1, 1945, 


3. A g re emen t with ROU e ff ect i ve May 1, 1946, 


Radio operators and teletype operators with 
a provision that applicability of a g ree m e n t 
to teletype operators will remain in suspense 
until juris dic tio n al disp ute is settled bet w ee n 
BBC and ROU. 


L A g ree m e n t with IAM effective Sept 6, 1946, 


agreement made applicable to stock clerks, 
janitors and janitresses. 

Note: Original ag reeme nt made following 
election in R-1544 which resulted in IAM be¬ 
ing certified on Feb. 21, 1946 to rep r e sent 
mechanics. In a later case, R-1643, another 
election resulted in IAM being certified on 
July 22,1946 to repr esent. 

a. Stores and stockroo m employees 

b. Unskilled employees. * 

2. A g ree m e n t with ALCEA effective June 1,1946 
covers 

Radio operators and teletype oper ato r s 

» 

3. A g ree m ent with BRC effective September 1, 
1946 covers: 


AH reservations agents, transportation 
agents, senior tr ans po r t a tion agents, senior 
transportation agents in charge and reserva¬ 
tions supervisors (Senior control agents). 

Pan American Airways, be. 

L Agreement with BRC effective Jan. 1, 1947, 
co v et s: 

Clerical, office and related employees 
2. Agreement with TWU effect iv e Dec. 18, 1945, 


By a supplement signed on Oct 7,1946, this 


Mechanics and ground service employees in 
shops and hangars: (includes cleaners, jani¬ 
tors, porters, maids, laborers, cargo handlers, 
watchmen and chauffeurs) 

3. A g ree m ent with IAM effective Dec. 7, 1945, 
cover s : 

Stock clerks 

Note: Agre em en t s with TWU and IAM made 
fol lowing election in R-1451 which resulted 
in TWU being certified to represe n t: 

a. Mechanics 

b. Unskilled workers and IAM being cer- 

unea to represent 

C. ^ * ** V *Y ) pm p f uftW Tifl 

• * 

Pennsylvania-Central Airlines Carp. 

L A g re em e n t with United Transport Service Em¬ 
ployees of America, effective July 17, 1945, 
covers: 

Janitors in hangars, buildings and offices, and 
general services connected therewith 

2. Agree m e n t with IAM effective June 1, 1946, 
covers: 
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36 Exhibit No. 2. 

February 7,1947 
Case No. R-1735 

AXE MAIL, - 

Mr. Willard S. Townsend, Int’L President 
United Transport Service Employees of America 
3452 South State Street 
Chicago 16, HL 


Dear Mr. Townsend: 

; 

This is to advise that the Board has docketed as Case 
No. R-1735 an application from the Brotherhood of Rail¬ 
way and Steamship Clerks, Freight Handlers, Express ahd 
Station Employees, for investigation of a representation 
dispute involving clerical, office, station and storehouse 
employees of the Pennsylvania-Central Airlines Corpora¬ 
tion. 

As a result of this and other airline representation dis¬ 
putes the Board, on January 31, 1947, issued a Determina¬ 
tion of Craft or Class, a copy of which is enclosed for yoxlr 
information. As you will note, the craft or class covering 
employees embraced in the application referred to above 
is designated as * 4 clerical, office, stores, fleet and passenger 
service employees.’’ 

It is noted that your organization has a labor agreement 
effective July 17,1945, with the Pennsylvania-Central Air¬ 
lines covering janitors in hangars, buildings and offices, ahd 
general services therewith. Inasmuch as it appears that 
some of the employees covered by this agreement may be 
involved in the election which has been ordered by the 
- Board in this case, you are hereby advised that Mr. T. E. 
Schoonover, Mediator, will be in the offices of the Board, 
Federal Works Agency Building, 18th & F Sts., N.W., 
Washington, D. C., on Tuesday, February 11,1947, for the 
purpose of investigating this dispute. 


i 

i 
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I should appreciate it if you will advise promptly who 
will represent your organization in this matter. 

Very truly yours, 

Robert F. Cole, 

Secretary. 

Filed Mar 22 1948 

Exhibit No. 3. 

LAW OFFICES 
COBB, HOWARD & HATES 
613 F STREET, NORTHWEST 
WASHINGTON, D. C. 

February 13, 1947 
Re: Case R-1735 

Mr. Robert F. Cole, Secretary 
National Mediation Board 
Washington 25, D. C. 

Dear Sir: 

Your air-mail letter of February 7,1947 addressed to Mr. 
Willard S. Townsend, International President of the 
United Transport Service Employees of America reached 
Mr. Townsend on Wednesday, February 12, 1947. The 
letter went to Chicago, and Mr. Townsend was in Wash¬ 
ington at the time. A telegram from his office on Tuesday 
February 11th gave him some indication of the hearing to 
be had on February 12th, which incidentally might involve 
the representation of his organization of “janitors in han¬ 
gars, buildings and offices, and general services therewith.” 
On Tuesday last, February 11th, upon receipt of the tele¬ 
gram Mr. Townsend immediately, notwithstanding that he 
was engaged in another matter of moment with which he is 
connected and for which purpose he was in Washington, 


Enclosure 

4-mld 

37 


37 


got in touch with Mr. T. E. Schoonover, Mediator, and pro¬ 
tested the incorporation of the persons his organization^ 
the UTSEA, represented. I 

On behalf of Mr. Townsend and the UTSEA, as agents 
and attorneys we make this formal protest and respectfully 
request that no action be taken by the National Mediation 
Board affecting or altering the agreement made July 17, 
1945, for several reasons, to wit: 

It is to be noted that the UTSEA has a labor agreement^ 
effective July 17, 1945 with the Pennsylvania Central Air 
Lines covering janitors in hangars, buildings and offices^ 
and general services therewith. That agreement is still in 
force, made with the consent and at the instances of the 
employees doing the character of work above designated! 
No notice, either from the employees or the employers, of 
any labor organizations representing any class or craft! 
has indicated any dissatisfaction with the agreement all 
ready existing. It would seem, under the law, that before 
any modification or abrogation of an agreement could be 
made that there would have to be some dissatisfaction oh 
the part of the employees or something in the nature of a 
dispute as to the right to represent these employees by 
some organization falling within the purview of the law; 
In this particular case there is a legal agreement of repre¬ 
sentation existing. The employees are satisfied for the 
UTSEA to represent them, and the UTSEA is satisfied to 
represent these employees. The purported notice trans} 
mitted to Mr. Townsend, International President, UTSEA, 
was not mailed until February 7, 1947 and received in his 
office on February 10th, and received by Mr. Townsend ofi 
February 12th; and he immediately notified the Board, 
through Mr. Schoonover, that there was no dissatisfaction 
on the part of the employees. Certain it is there was np 
sufficient notice given the organization to be properly repre¬ 
sented at the hearing on February 12, 1947. 

38 Further, we note the fact, and invite your attention 
to your own argument made in the matter of reprer 
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sentation of employees of the National Air Lines, Inc., 
“Determination of Craft or Class”, January 31, 1947, in 
which, among other things, you stated (page 14)— 

“The EOU contends that employees themselves should 
be allowed to determine craft or class. Although the law 
provides that the majority of employees in a craft or class 
shall have the right to determine representation, there is 
nothing in the law to determine craft or class, and for the 
reasons cited here such a provision would be impractical 
It should be noted that the EOU contention argues for 
expediency and conforms in each instance to the particular 
groups of employees from which EOU has obtained au¬ 
thorization. This view overlooks the fact that other con¬ 
testing organizations which have obtained authorizations in 
these same cases contend that the employees desire a dif¬ 
ferent grouping for election purposes under the law.” 

It is to be noted that viewed from either position—the 
one taken by the Board or the one taken by the EOU, that 
the agreement made with the UTSEA, effective July 17, 
1945, should in no wise be drawn into the discussion or 
dispute at the hearing which took place on February 12, 
1947. 

For these and many other reasons, we protest the in¬ 
clusion in any certification by the National Board of em¬ 
ployees presently covered by an agreement between the 
UTSEA and the Pennsylvania Central Air Tines who have 
made no protest as to representation and who have given 
to no one other than the UTSEA any authorization to act 
in a representative capacity for them. 

Very truly yours, 

Cobb, Howabd & Hayes. 

i 

/s/ James A. Cobb. 
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39 Exhibit No. 4. 

. I 
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NATIONAL, MEDIATION BOASD 
WASHINGTON 

NOTICE OF HEARING. j 

Reference is made to Notices of Hearing issued by this 
Board under date of October 22 and 28,1946, on the subject 
of the determination of craft or class of various groups bf 
employees involved in the following representation cases on 
the airlines named therein: 

R-1706—National Airlines, Inc. 

R-1718—Northeast Airlines, Inc. 

R-1719—Pan American Airways, Inc. 

R-1720—Northeast Airlines, Inc. 

R-1721—Northeast Airlines, Inc. 

R-1729—Pennsylvania-Central Airlines, Corp. 

R-1735—Pennsylvania-Central Airlines, Corp. 

On January 31, 1947, the National Mediation Board is¬ 
sued its Determination of Craft or Class applying to the 
employees involved in the cases listed above. The findings 
in this Determination have been protested by the Interna¬ 
tional Association of Machinists, which organization has 
made formal petition for reconsideration of the issues in¬ 
volved therein. A copy of letter dated February 10, 1947, 
from the International Association of Machinists, on the 
subject of 4 ‘Petition for Reconsideration of Cases R-1706, 
R-1718, R-1719, R-1720, R-1721, R-1729 and R-1735” is 
attached. 

A formal hearing will be held before the National Media¬ 
tion Board on this petition to reconsider the findings made 
in the Determination of January 31, 1947. The date for 
this hearing cannot be fixed at this time due to vacancies 
existing in the membership of the Board. However, hll 
parties concerned will be notified of the date of hearing as 


i 
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soon as the two existing vacancies on the Board have been 
filled. 

By authority of the Chairman, this eleventh day of Feb¬ 
ruary, 1947. 


Bobebt F. Cole, 
Secretary. 



Enclosure 


Filed Mar 22 1948 

National Mediation Board 
Washington 


39-A List of organizations receiving this notice: 

Radio Officers’ Union 

Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees 
Transport Workers Union of America, CIO 
International Association of Machinists, AFL 
Air Line Communication Employees Association, ACA- 
CIO 

Air Line Mechanics Department, UAW-CIO 
United Transport Service Employees of America, CIO 

List of carriers receiving this notice: 

National Airlines, Inc. 

Northeast Air Lines, Inc. 

Pan American Air Lines, Inc. 

American Airlines, Inc. 

Colonial Airlines, Inc. 

Pennsylvania-Central Airlines Corporation 
Transcontinental & Western Air, Inc. 

American Overseas Airlines 
Braniff Airways, Inc. 

Chicago & Southern Air Lines, Inc. 

Continental Air Lines, Inc. 

Delta Air Lines, Inc. 

Eastern Air Lines, Inc. 
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Inland Air Lines 

Mid-Continent Airlines, Inc. 

Northwest Airlines, Inc. 

United Air Lines Transport Corp. 

Western Air Lines, Inc. 
cc: 

Airlines Negotiating Conference Committee 
40 Filed Mar 22 1948 

NATIONAL MEDIATION BOARD 
WASHINGTON 

NOTICE OF HEARING. j 

Reference is made to notice issned by this Board on Feb-! 

i 

ruary 11, 1947, stating that a formal hearing will be held 
before the National Mediation Board on petition filed by! 
the International Association of Machinists to reconsider! 
the findings made in the Determination of January 31,1947,j 
on Cases R-1706, R-1718, R-1719, R.1720, R-1721, R.1729 
and R-1735. 

Notice is hereby given that the above mentioned hearing 
will be held commencing at 10:00 A.M., Eastern Standard; 
Time, Thursday, April 17,1947, and extending through Fri-| 
day, April 18, 1947, if necessary, in Conference Room Cj 
United States Department of Labor Building, 14th and Con¬ 
stitution Avenue, N. W., Washington, D. C. 

Since the application filed by the International Associa¬ 
tion of Machinists requests reconsideration of only those 
cases involving representation of Storeroom, Cargo an<J 
Commissary employees, the hearing will be restricted to 
reconsideration of findings already issued in the following 
cases: 

National Airlines, R-1706. 

Northeast Airlines, R-1718. 

Northeast Airlines, R-1720 (only in-so-far as the clerical* 
stores, and fleet service employees are concerned). 

Northeast Airlines, R-1721. 


I 

i 
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Pennsylvania-Central Airlines, R-1729. 
Pennsylvania-Central Airlines, R-1735. 

By order of the National Mediation Board, this 1st day 
of April, 1947. 

Robert P. Cole 
Secretary 

List of organizations receiving this notice: 

Air Line Communication Employees Association, ACA- 
CIO. 

Air Line Mechanics Department, UAW-CIO. 
Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees. 
International Association of Machinists, AFL. 

Radio Officers’ Union. 

Transport Workers Union of America, CIO. 

United Transport Service Employes of America, CIO. 

41 Notice of Hearing 

List of carriers receiving this notice: 

American Airlines, Inc. 

American Overseas Airlines. 

Braniff Airways, Inc. 

Chicago & Southern Air Lines, Inc. 

Colonial Airlines, Inc. 

Continental Air Lines, Inc. 

Delta Air Lines, Inc. 

Eastern Air Lines, Inc. 

Inland Air Lines 
Mid-Continent Airlines, Inc. 

National Airlines, Inc. 

Northeast Air Lines, Inc. 

Northwest Airlines, Inc. 

Pan American Air Lines, Inc. 

Pennsylvania-Central Airlines Corporation. 
Transcontinental & Western Air, Inc. 
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United Air Lines Transport Corporation- | 

Western Air Lines, Inc. i 

7 I 

Airlines Negotiating Conference. 

42 Filed Mar 22 1948 ! 

I 

Exhibit No. 5. ! 

I 

April 7,1947 j 

Case No. B-1735 

I 

Mr. Robert J. Wilson, Vice President 
Pennsylvania-Central Airlines Corporation j 

National Airport j 

Washington, D. C. 

I 

Mr. Willard S. Townsend, Int’L President 
United Transport Service Employees of America, CIO 
3452 So. State Street j 

Chicago 16, HI. 

Mr. Geo. M. Harrison, Grand Pres. 

Brotherhood of Railway & Steamship Clerks 

1015 Vine Street j 

Cincinnati 2, Ohio 

i 

Mr. H. W. Brown, President 
Int’L Association of Machinists 
Ninth Street &Mt. Vernon Place, N.W. 

Washington, D. C. j 

Gentlemen: 

i 

Reference is made to the Determination of Craft or Class 
issued by the Board on January 31, 1947, concerning the 
craft or class of airline employees designated by the Board 
as clerical, office, stores, fleet and passenger service em¬ 
ployees. 

The craft or class as thus determined includes janitors or 
cleaners in and around offices and office buildings but does 
not include such employees who work in and around hang¬ 
ars and repair or maintenance shops. 
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Investigation of the representation dispute among cler¬ 
ical, office, stores, fleet and passenger service employees of 
Pennsylvania Central Airlines Corporation has developed 
that janitors in hangars, buildings and offices are covered 
by a labor agreement effective July 17, 1945, between the 
United Transport Service Employees of America and the 
carrier. In the election conducted in this case, janitors in 
and around office buildings were voted and their ballots 
impounded pending final determination of their eligibility 
by the Board. 

43 By inadvertence, the United Transport Service 
Employees of America was not provided an oppor¬ 
tunity to participate in the hearing conducted by the Board 
prior to issuance of the Determination referred to above. 
The Board has scheduled a hearing to consider other ques¬ 
tions with respect to the Determination and the question 
with respect to inclusion of janitors and cleaners in and 
around office buildings will be included among those consid¬ 
ered at the hearing which is scheduled to begin on Thurs¬ 
day, April 17, 1947, in Conference Room “C”, United 
States Department of Labor Building, 14th and Constitu¬ 
tion Ave., N.W., Washington, D. C. 

By order of the National Mediation Boaed. 

Robebt F. Cole 
Secretary 

(Blind copy to James A. Cobb 
613 F St., N.W., Washington) 


/ 
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44 Filed Mar 22 1948 

Exhibit No. 6. 

NATIONAL MEDIATION BOARD 
WASHINGTON 

Cases No. R-1706, R-1718, R-1720, R-1721, R-1729, R-17^5, 

R-1744. : 

DETERMINATION OF CRAFT OR CLASS. ! 

April 25,1947 ' j 

i 

In the matter of 
Representation of Employees 
of the 

National Airlines, Inc., Northeast Airlines, Inc., Penn¬ 
sylvania-Central Airlines Corp., Mid-Continent Air¬ 
lines, Clerical, office, stores, fleet and passenger service 
employees. 

Under date of January 31, 1947, the National Mediation 
Board issued a Determination of Craft or Class with in¬ 
spect to employees involved in representation disputes on 
various scheduled airlines. In the Determination, the 
Board concluded that some of the employees involved con¬ 
stitute the craft or class of clerical, office, stores, fleet aijid 
passenger service employees. 

Following issuance of the Determination, the Interna¬ 
tional Association of Machinists, one of the labor organiza¬ 
tions involved in the disputes, took exception to certain 
points in the Boards conclusions and requested reconsid¬ 
eration. The IAM contends that the Board erred in deter¬ 
mining that stores, cargo and commissary employees con¬ 
stitute a part of the craft or class of clerical, office, stores, 
fleet and passenger service employees. 

In order to give all interested parties an opportunity ito 
present evidence and argument on the request for reconsid¬ 
eration as filed by the IAM, the Board ordered that a public 
hearing be held pursuant to the provisions of Section 2, 
Ninth, of the Act 


l 
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Pending designation of the date for the public hearing, 
the Board directed that elections be conducted in the repre¬ 
sentation disputes on National Air Lines (R-1706), North¬ 
east Airlines (R-1721), Pennsylvania-Central Airlines 
Corporation (R-1735), and Mid-Continent Air Lines 
(R-1744). To protect the interests of the IAM in these 
elections the Board directed that two ballots would be used; 
one for stores, cargo and commissary employees and the 
other for clerical, office, fleet and passenger service em¬ 
ployees. 

In investigating the representation elections referred to 
in the above paragraph, the respective carrier management 
protested against inclusion of station managers, assistant 
station managers, district general managers, and district 
ground operations managers, on the grounds that individu¬ 
als filling such positions are officials and represent the car¬ 
rier in a managerial capacity at the particular point 
involved. In the representation elections conducted on the 
four airlines referred to above, the Board directed that 
individuals in such positions should he voted and their 
ballots impounded pending final determination of their eli¬ 
gibility. In addition, the Board directed that the question 
of craft or class as it applies to such positions would he 
considered at the public hearing originally scheduled for 
the IAM protest referred to previously. 

45 Investigation of the representation dispute involv¬ 
ing employees of the Pennsylvania Central Airline 
(R-1735) developed that janitors in and around offices and 
office buildings are covered by a labor agreement effective 
July 17,1945, between the carrier and the United Transport 
Service Employees of America, CIO. Investigation also 
developed that this organization was not notified of the 
Board’s hearings held previous to the issuance of the De¬ 
termination of Craft or Class of January 31, 1947. Inas¬ 
much as janitors in and around offices and office buildings 
were included in the craft or class of clerical, office, stores, 
fleet and passenger service employees under the Deter- 
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mination of January 31, 1947, the Board directed that the 
craft or class question, as it applies to janitors and cleaners 
in and around offices and office buildings, would be consid¬ 
ered at the public hearing set for consideration of the other 
questions concerning the Determination as discussed above. 
Pending reconsideration of their inclusion in the craft or 
class of clerical, office, stores, fleet and passenger service 
employees, the Board directed that janitors in and around 
offices and office buildings of Pennsylvania Central Airlines 
be included in the election and their ballots impounded. 

The hearing was conducted by the Board in Washington, 
D. C. on April 21,1947. Based upon the whole record as 
developed by the public hearing, the mediators’ reports of 
investigation, as well as the record of the original hearing 
held during November 1946, the Board makes the following 
determination: 


1. Exceptions taken by the I AM to the Board,’s Determine^ 
tion of Craft or Class of January 31,1947. 

The Board’s Determination of January 31, 1947, which 
holds that clerical, office, stores, fleet and passenger service 
employees constitute a craft or class for representation 
purposes under the Railway Labor Act, was based upon 
detailed consideration of all evidence and argument sut}- 
mitted by interested parties. The IAM presents no new 
evidence and the Board finds that the contentions of the 
IAM do not constitute sufficient grounds for reconsidera¬ 
tion. Therefore, the request for reconsideration is denied 
and the Determination of January 31, 1947, that cargo, 
commissary and stockroom employees are a part of the 
craft or class of clerical, office, stores, fleet and passenger 
service employees, is confirmed. This affirmation should 
not be construed to prevent a reexamination of the craft or 
class provisions of the Railway Labor Act as applied to 
these categories of employees in any future airline repre¬ 
sentation disputes when, in the judgment of the Board, such 
reexamination will further the purposes of the Act. 


I 

i 


48 


2. Inclusion of station managers and assistant station man¬ 
agers (as they are generally designated on different air¬ 
lines ) in the craft or class of clerical, office, stores, fleet 
and passenger service employees. 

Under the Board’s Determination of January 31, 1947, 
airline station agents, supervisory agents and station man¬ 
agers were included in the craft or class of clerical, office, 
stores, fleet and passenger service employees. Investiga¬ 
tion of the representation disputes on National Airlines 
(1^1706), Northeast Airlines (R-1721), Pennsylvania-Cen¬ 
tral Airlines (R-1735) and Mid-Continent Airlines (B-1744), 
and the public hearing of April 21, 1947, developed new 
evidence with respect to the character of the management 
and supervisory responsibilities of individuals in such posi¬ 
tions which was not available to the Board on issuance of 
the Determination of January 31, 1947. 

46 Although there is some variance among the sched¬ 
uled airlines in the designation used for such posi¬ 
tions, the title “station manager” appears to be used by a 
majority of the scheduled airlines. From the record there 
is clear indication that the duties and responsibilities of 
individuals in such positions are basically of an administra¬ 
tive and supervisory character. Individuals in such posi¬ 
tions are required to act as the carrier’s official representa¬ 
tive in the city where stationed. This responsibility entails 
representing the airline before government agencies, civic 
associations and public groups in promotional and admin¬ 
istrative capacities. In addition, station managers are re¬ 
sponsible for handling the carrier’s affairs at the station, 
including the supervision of the employees, hiring, firing, 
and training of workers, and for the enforcement of com¬ 
pany rules and regulations in the conduct of operations of 
the station. 

With respect to the contention of the airlines that sta¬ 
tion managers, or their counter parts as otherwise desig-' 
nated on some airlines, are “officials”, the Board makes no 
determination. However, it is the conclusion of the Board 
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that the duties and responsibilities of station managers aire 
of such a character that these positions do not constitute a 
part of the craft or class of clerical, office, stores, fleet and 
passenger service employees. The duties and responsi¬ 
bilities of assistant station managers do not appear to in¬ 
clude functions of an administrative and supervisory char¬ 
acter in sufficient amount to fall within this exception and, 
therefore, the Board affirms its Determination of January * 
31, 1947, for inclusion of assistant station managers in ihe 
craft or class of clerical, office, stores, fleet and passenger 
service employees. 

3. Inclusion of janitors and cleaners in and around offices 
and office buildings in the craft or class of clerical, office, 
stores, fleet and passenger service employees. 

Uner the Board’s Determination of January 31, 1947, 
janitors and cleaners in and around offices and office build¬ 
ings were found to be a part of the craft or class of clerical, 
office, stores, fleet and passenger service employees. This 
finding was based upon the fact that such employees per¬ 
form a service function in offices and office buildings closely 
comparable to porters, messengers, mailroom personnel, 
elevator operators, telephone switchboard operators, mim¬ 
eograph operators and other office machine operators. This 
fact is not refuted by the United Transport Service Em¬ 
ployees of America. Instead, this organization points to 
the fact that janitors and cleaners in and around offices and 
office buildings employed by the Pennsylvania Central Air¬ 
lines are colored, and are therefore not allowed to partici¬ 
pate as full-fledged members of organizations such as the 
IAM and the BBC. With respect to this contention; the 
Board has consistently held that a craft or class of ’em¬ 
ployees may not be divided into two or more groups oh the 
basis of race or color for the purposes of selecting repre¬ 
sentatives under the provisions of the Railway Labor Act. 
To hold otherwise would violate Section 2, Fourth, of the 
Act which states that the majority of a craft or class shall 
have the right to determine representation for the entire 
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craft or class for purposes of the law. Therefore, the Board 
affirms its Determination of January 31, 1947, which in¬ 
cludes janitors and cleaners in and around offices and office 
buildings in the craft or class of clerical, office, stores, fleet 
and passenger service employees. 

47 Conclusion 

The Board directs that mediators be assigned, at 
the earliest practicable date, to count the ballots in the fol¬ 
lowing cases in accordance with the conclusions under 


items 1, 2 and 3 above: 

National Air Lines.R-1706 

Northeast Airlines,.R-1721 

Pennsylvania Central Airlines.R-1735 

Mid-Continent Air Lines.R-1744 


By order of the National Mediation Board. 

Robebt F. Cole 
Secretary 

• ••••••• 








Air "X" U H>3E TEAS. 


INTERNATIONAL ASSOCIATION OP MACHINISTS (AIRLINE DIVISIOK) 

HABKT «. HUL4 CM 

Km AN "X" IN THIS- SQUARE a! 



PURPOSE OP ELECTION 


i . 


A dispute exists among the above named employees as to who are the representatives 
of suoh employees designated and authorised in accordance with the requirements of 
the Railway Labor Act, and The National Mediation Board is talcing a secret ballot 
in order to ascertain and to oertify tho name or names of organization* or indi¬ 
viduals designated to aot as representatives for the purpose of the Act* 

INSTRUCTIONS TOR VOTING BY MAIL 


Mark an "X" in the square of your choice: place ballot in seoret s^elope marked 
"A* and seal the envelope without plaoing any mark of identification thereon: after 
sealing envelope, marked "a" place it in the mailing envelope marked "BALLOT" and 
seal} then write your signature and your address in your me handwriting, (IN THE 
FORM USED BY YOU IN INDORSING PAYROLL CHECKS) in the upper left hand oorner“o7 
envelope' mrked ■BaLLS* (^fiP ^LL BE' K5T3bYSD AFTER IT IS CHECKED AGAINST THE 
LIST OP EMPLOYEES VOTING BY MAIL AND BE502S ENVELOPE IIARESD "A" IS (PIPED. TTIS 
GIVES COMPLETE SECRECY). j 

■ • . | • • ' V ;> 

Mail envelope markod "BALLOT* promptly so that it will reaoh tho Post Office at 
Alexandria, Va., before 9*00 a.m., March SI, 1947. j 


BY DRIER OF NATIONAL MEDIATION BOARD. 


Todford E. Schoonover 


, Med: 
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Exhibit No. 8 

PROPERTY OP THE UNITED STATES GOVERNMENT 
DO NOT MARK OR DEFACE THIS NOTICE OR THE ATTACHED 

SAMPLE BALLOTS 

NOTICE OF ELECTION TO BE HELD BY THE ! 

NATIONAL MEDIATION BOARD 
UNDER THE RAILWAY LABOR ACT ! 

INVOLVING CLERICAL, OFFICE, STORES, FLEET 
AND PASSENGER SERVICE EMPLOYEES OF THE 
PENNSYLVANIA CENTRAL AIRLINES 

CORPORATION. * j 

March 6 to 31,1947. j 

I 

To All Concerned: j 

i 

A secret ballot will be taken of eligible voters on the 
question of representation, as submitted to The National 
Mediation Board by the Brotherhood of Railway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station Emj- 
ployees. 

Section 2, Fourth, of the Railway Labor Act, as amended 
June 21, 1934, provides that “the majority of any craft or 
class of employees shall have the right to determine who 
shall be the representative of the craft or class for the pur¬ 
pose of this Act.” 

Attention is called to Section 2, Railway Labor Act, pro¬ 
viding that elections shall be free from interference, in¬ 
fluence or coercion, etc. Also that it is unlawful for any 
carrier to interfere in any way with the organization of 
the employees, etc. Attention is also called to order No. jL, 
issued by the National Mediation Board on August 14,1934, 
and sent to the President of the carrier in which it was 
ordered that “notice in re Railway Labor Act” should lj)e 
posted and maintained continuously in readable condition 
on all the usual and customary bulletin boards. 
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No electioneering of any kind will be permitted within 
150 feet of the polling places and the election will be con¬ 
ducted in such manner that interference or coercion on the 
part of the officers or others in a supervisory capacity will 
be avoided. 

Keports of any violation should be made to the Mediator 
or to The National Mediation Board, Washington, D. C. 

The rules to govern the election are as follows: 

1. Time and place of election. The taking of the vote will 
be as nearly as possible in accordance with the attached 
schedule. 

2. Classes or crafts involved. The employees eligible to 
vote shall be .Clerical, Office, Stores, Fleet and Passenger 

Service Employees. 

50 3. List of eligible voters. The eligible list for vot¬ 

ing purposes in this election shall be confined to em¬ 
ployees on the payroll of the Carrier as of January 31, 
1947, who retain employee relationship with the Carrier 
on the date the vote is taken, and employees on authorized 
vacation leave or on furlough with rights to return to ser¬ 
vice. Only these employees whose names appear on such 
list will be permitted to vote except that upon proof of 
error in the list such error will be corrected. 

4. The official ballot. The ballots to be used in the elec¬ 
tion have been prepared by the Mediation Board in exactly 
the same form as the sample ballot attached hereto and 
made a part of this Notice of Election. 

5. Voting—Secrecy of ballot. Representative of the Na¬ 
tional Mediation Board will personally hand the ballot to 
each eligible voter in the voting place and see that each 
voter personally deposits his ballot in the ballot box. Me¬ 
diator will mail ballots to eligible voters who are unable 
to vote in person because of location or other justifiable 
circumstances. No vote shall be deposited in the ballot 
box except in presence of a representative of the Mediation 
Board and party observers. 
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6. Supervision of election. The election will be super¬ 
vised by mediators representing the National Mediation 
Board. They will interpret and apply the rules governing 
the election and decide all challenged votes. The decision 
shall be final as to the immediate conduct of the election, 
but appeal may be made to the National Mediation Board, 

- provided that notice of such appeal is given in writing to 
the Mediator prior to the submission of his report of the 
election to the Board. Each organization that is a party 
to this dispute, if it so deisres, may appoint an observer 
to act as watcher at the voting places, to assist in distribut¬ 
ing, collecting and counting of ballots, and in identifying 
voters, but observers must do no electioneering, and the 
Mediator may call for additional assistance where neces¬ 
sary for identification or other purposes. Observers will 
serve without liability or expense to the United States 
Government. 

7. Report of election results. The Mediator will count 
and tabulate all ballots in the presence of party observers 
at a time and place designated by the Mediator at Wash¬ 
ington, D. C. A report giving the results of the election will 
be made by the Mediator on a form perscribed by the Board 
and copy of this report will be furnished to the parties to 
the dispute. 

8. Certification of representatives. Proper certification 
of the name or names of the organizations or individuals 
that have been designated and authorized to represent the 
employees involved in this dispute will be made by The 
National Mediation Board to the parties to the dispute, and 
the same will also be certified to the Carrier. 

9. Final disposition of ballots. The original ballots and 
tabulating sheets together with the report of the results 
of the election by the Mediator will be filed with the Na- 
ional Mediation Board, at Washington, D. C., for reference 
and safekeeping. 

By Okdeb of the National Mediation Boabd. 

Tedfobd E. Schoonoveb, 
Mediator. 
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Exhibit No. 9 

NATIONAL, MEDIATION BOARD 
WASHINGTON 

Case No. R-1735. 

CERTIFICATION. 

• i 

In the matter of 

j 

Representation of Employees 
of the 

Pennsylvania Central Airlines Corporation 

Clerical, Office, Stores, Fleet and Passenger 
Service Employees. 

May 13, 1947 

The services of the National Mediation Board were in¬ 
voked by the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
to investigate and determine who may represent clerical, 
office, station and storehouse employees of the Pennsyl¬ 
vania Central Airlines Corporation, for the purposes of 
the Railway Labor Act, as provided by Section 2, Ninth, 
thereof. An application was also received from the Inter¬ 
national Association of Machinists for investigation of a 
representation dispute involving stores, stockroom and 
commissary clerks, cargo handlers and agents and others 
who receive, ship, sort, handle, distribute and do record 
work in connection therewith of all plane parts, tools and 
stock, materials or supplies, including loading, unloading, 
packing and handling of all cargo, mail and express. 

At the time these applications were received, janitors, as 
covered by the application received from the Brotherhood, 
were covered by an agreement between the United Trans¬ 
port Service Employees of America, CIO, and the carrier. 
In addition, stores personnel were covered by an agree¬ 
ment between the Air Line Mechanics Department, UAW- 
CIO and the carrier. 
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The Board assigned Mr. Clarence Gr. Eddy, Mediator, to i 
investigate. During the course of the investigation the | 
mediator was unable to secure an agreement between rep- j 
resentatives of the contesting organizations on a list of j 
eligible voters. Accordingly, the question of who should j 
participate in the election was scheduled for a hearing be- j 
fore the Board. Following the hearing which was held j 
during November 1946, a Determination of Craft or Class j 
was issued under date of January 31, 1947, wherein the 
Board found that “a dispute exists among the craft or class | 
of clerical, office, stores, fleet and passenger service em- j 
ployees of this carrier and directs that a mediator be as- j 
signed to conduct a ballot box election using an eligible list | 
prepared by him from the carrier’s records.” Accordingly, ! 
Mr. T. E. Schoonover, Mediator, was assigned to conduct j 
the balloting in this case. 

52 As a result of requests for reconsideration from j 
interested parties, the Board held a second public j 
hearing, and on April 25, 1947, affirmed its Determination j 
of January 31 y 1947 with a provision excepting station man- ! 
agers (as they are generally designated on different air- | 
lines) because their duties and responsibilities “are of such ! 
a character that these positions do not constitute a part of | 
the craft or class of clerical, office, stores, fleet and passen- | 
ger service employees.” 

Following is the result of the election as reported by the j 
mediator and attested to on May 7,1947, by representatives | 
of the contesting organizations who acted as observers: 

. i 

Number of employees voting: 



-Number.—of. Employees 
Eligible to Vote 
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On the basis of the investigation and report of election, 
the National Mediation Board hereby certifies that the 
Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees, has been duly 
designated and authorized to represent clerical, office, 
stores, fleet and passenger service employees of the Penn¬ 
sylvania Central Airlines Corporation, for the purposes of 
the Railway Labor Act 

By Obdeb of the National Mediation Boabd. 

Robebt F. Cole, 

Secretary. 

53 Filed Mar 22 1948 

Exhibit No. 10 

NATIONAL MEDIATION BOABD 
WASHINGTON 25 

May 15,1947 
Case No. R-1735 

Mb. Robebt J. Wilson, V. P. 

Pennsylvania Central Airlines Corp. 

National Airport 
Washington, D. C. 

Mb. H. W. Brown, President 
International Association of Machinists 
Machinists Bldg. 

Washington, D. C. 

Mr. Geo. M. Harrison, President 
Brotherhood of Railway & Steamship Clerks 
Cincinnati 2, Ohio 

Mr. Willabd S. Townsend, Int’l. Pres. 

United Transport Service Employees of America 
3452 So. State St. 

Chicago 16, HL 
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Mr. R. J. Thomas, President 
Air Line Mechanics, UAW-CIO 
411 West Milwaukee Ave. 

Detroit, Michigan 

Gentlemen: 

By direction of the Board I am enclosing Certification 
in the matter of representation of Clerical, Office, Stores, 
Fleet and Passenger Service Employees of the Pennsyl¬ 
vania Central Airlines Corporation. 

Very truly yours, 

Bobert F. Cole, 

Secretary. 

Enclosure 


[Attached Certification omitted since it is a duplicate of 

Exhibit No. 9.] 

56 Filed Mar 22 1948 

Exhibit No. 11 

NATIONAL MEDIATION BOARD 
WASHINGTON 

CERTIFICATION. 

In the matter of 
Representation op Employees 
of the 

Pennsylvania Central Airlines Corporation 
Airline Mechanics Group. 

February 26, 1946 
Case No. R-1565. 

The services of the National Mediation Board were in¬ 
voked by the International Association of Machinists, A. 
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F. of L., to investigate and determine who may represent 
maintenance of equipment employees as follows: inspec¬ 
tors, all grades including lead; airplane, plant, machine 
and building mechanics, all grades including lead, helpers 
and apprentices; (excluding hangar cleaners and janitors,) 
employed by the Pennsylvania-Central Airlines Corpora¬ 
tion, for the purposes of the Railway Labor Act, as pro¬ 
vided by Section 2, Ninth, thereof. 

At the time application was received these employees 
were represented by the Air Line Mechanics Department, 
UAW'-CIO. 


The Board assigned Mr. Frank C. Bandel, Mediator, to 
investigate. During the course of the investigation the 
interested parties agreed upon an eligible list consisting of 
lead, senior and junior mechanics, lead and plant mainte¬ 
nance mechanics, plant servicemen, ground servicemen, in¬ 
spectors, cleaners, parts cleaners, sandblasters, ship clean¬ 
ers, and ship polishers and apprentices, hereinafter re¬ 
ferred to as “airline mechanics group.” 

After finding that a dispute existed among the employees 
concerned, the Board directed the mediator to take a secret 
ballot to determine their choice using the eligible list agreed 
to by the contestants. 

Following is the result of the election as reported by the 
mediator and attested to on February 21, 1946, by repre¬ 
sentatives of the contesting organizations who acted as 
observers: 

Number of employees voting: 


Airline mechanics 
group 
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On the basis of the investigation and report of election, 
the National Mediation Board hereby certifies that the In¬ 
ternational Association of Machinists, A. F. of L., has beep 
duly designated and authorized to represent the airline 
mechanics group employed by the Pennsylvania-Central 
Airlines Corporation, for the purposes of the Railway 
Labor Act. 

By Order of the National Mediation Board. 

Robert F. Cole, 

Secretary. 

58 Filed Mar 22 1948 ! 

Supplemental Memorandum in Support of Defendant’s 

Motion to Dismiss 

I 

i 

The attached affidavit, dated March 8, 1948, is submitted 
as Exhibit A to be attached to and in support of the de¬ 
fendant’s motion to dismiss in the above action. 

Respectfully submitted, 

Edward J. Hickey, Jr., 

Special Assistant to the Attorney General, j 

Department of Justice, Washington, D. C. \ 

i 

Attorney for Defendant, 

National Mediation Board. 

i 

John F. Sonnett, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

Dated: March 22, 1948. 

[Exhibit A attached hereto is an Affidavit of Robert F. Cole, 
printed above as an attachment to Motion for Summary 
Judgment, and is therefore omitted here.] 

i 
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65 Filed Mar 23 1948 

Motion of Defendant Brotherhood of Bailway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station 
Employes, for Summary Judgment 

Now comes the defendant Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employes, through its attorneys, and moves the Court for 
a summary judgment for this defendant, on the ground that 
there is no genuine issue as to any material fact in this 
case, and that said defendant is entitled to such judgment 
as a matter of law. 

In support of this motion, the attention of the Court is 
respectfully directed to (1) the affidavit of Robert F. Cole, 
Secretary of the National Mediation Board, which is at¬ 
tached to and made a part of the motion for summary judg¬ 
ment filed by the defendant National Mediation Board; 
(2) the affidavit of George M. Harrison, Grand President 
of the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employes, which is 
attached hereto, and made a part hereof; (3) the motion to 
dismiss and supporting statement of points and authorities 
filed herein by this defendant and the defendant Interna¬ 
tional Association of Machinists; (4) the memorandum of 
the union defendants in support of their motion to dismiss 
the complaint, and (5) the memorandum brief of the 

66 defendant National Mediation Board, in support of 
its motion for summary judgment and its motion to 

dismiss the complaint. 

Bingham, Collins, Porter & Kistler. 

By Linton M. Collins, 

921 Tower Building, 

Washington 5, D. C. 

Mxtlholland, Robie & McEwen, 

Of Counsel . 


I 


By CLARENCE M. Mulholland 
741 Nicholas Building,. 
Toledo 4, Ohio. 

Attorneys for Defendant, 
Brotherhood of Railway and 
Steamship Clerks, Freight 
Handlers, Express and 
Station Employees. 


67 Filed Mar 23 1948 

Exhibit B 

Grand Lodge 

BROTHERHOOD OP RAILWAY AND STEAMSHIP CLERKS 
FREIGHT HANDLERS, EXPRESS AND STATION EMPLOYEES 
BROTHERHOOD OF RAILWAY CLERKS BUILDING 

CINCINNATI, 2, OHIO 

Geo. M. Harrison 

Grand President j 

State of Ohio, County of Hamilton, ss: j 

I, George M. Harrison, being first duly sworn, deposes,! 
and says: I am Grand President of the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express' 
and Station Employees, with office at the Grand Lodge head¬ 
quarters, 1015 Vine Street, Cincinnati, Ohio. j 

On Wednesday, May 14, 1947 the delegates to the 18th 
Grand Lodge Convention of the Brotherhood assembled iu 
Cincinnati, Ohio and adopted Resolution 141, removing 
* 4 color” restrictions on membership in the Brotherhood by 
deleting from its Constitution the requirement that an ap¬ 
plicant for membership be a white person, and disposed of 
its auxiliary lodges in the following manner: | 

“Resolved, that if and when the word ‘white’ is duly and 
legally stricken from the Constitution of the Grand Lodge, 
Statutes for the Government of Lodges and Protective 
Laws of the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employes, the 

I 
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Grand President shall within six months from the effective 
date of such change in the Constitution, and after con¬ 
sultation with and advice of the General Chairmen of the 
respective System Boards, cause to he issued such Brother¬ 
hood charters as will best serve the inetrests of the Borther- 
hood in lieu of Auxiliary charters now in existence. The 
continuity of membership of those involved shall not be 
affected.” 

As a result, effective July 1, 1947 any person, regardless 
of race, creed, color, or national origin employed in the ser¬ 
vices under our jurisdiction, may apply for membership in 
any of our local lodges. Each local lodge reserves the 
right to deny admission to its membership to any applicant 
but they must not discriminate account of race, creed, color 
or national origin of the applicant. Members of re-char¬ 
tered local lodges will enjoy the same right and privilege 
of transferring membership to any other local lodge char¬ 
tered by the Brotherhood as any other member of the 
Brotherhood. There are no rules imposed on re-chartered 
local lodges that do not apply to all other local Brother¬ 
hood lodges. All auxiliary lodge charters were recalled 
and Brotherhood charters issued to said lodges on or before 
December 31, 1947 pursuant to the requirements of the 
Resolution. 

68 There are approximately 23,000 Negro members 
of the Brotherhood. They will enjoy not only equal 
benefits under collective bargaining agreements but through 
regular local lodges they have the right of equal participa¬ 
tion in all affairs of the Brotherhoods. 

Geo. M. Habsison. 

Subscribed and sworn to before me this 13 day of March, 
1948. 

Bea Davis, 

Notary Public , 

in and for the County of Hamilton, State of Ohio. 

My Commission expires Sept. 27, 1950. 
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69 Filed Mar 23 1948 | 

Motion of Defendant International Association of 

I 

Machinists for Summary Judgment 

| 

Now comes the defendant International Association of 
Machinists, through its attorneys, and moves the Court for 
a summary judgment for this defendant, on the ground tliat 
there is no genuine issue as to any material fact in this cage, 
and that said defendant is entitled to such judgment a$ a 
matter of law. 

In support of this motion, the attention of the Court is 
respectfully directed to (1) the affidavit of Robert F. Cole, 
Secretary of the National Mediation Board, which is it- 
tached to and made a part of the motion for summary judg¬ 
ment filed by the defendant National Mediation Board; 
(2) the affidavit of William E. Willis, Assistant General 
Secretary-Terasurer of the International Association jof 
Machinists, which is attached hereto, and made a part 
hereof; (3) the motion to dismiss and supporting statement 
of points and authorities filed herein by this defendant and 
the defendant Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employes; 
(4) the memorandum of the union defendants in support |of 
their motion to dismiss the complaint, and (5) the memoran¬ 
dum brief of the defendant National Mediation 

70 Board, in support of its motion for summary judg¬ 
ment and its motion to dismiss the complaint. * . J 

Bingham, Collins, Porter & Kistler. 
By Linton M. Collins, 

921 Tower Building, 

Washington 5, D. C. 

Mulholland, Robie & McEwen, 

* Of Counsel . 

By Clarence M. Mulholland, 

741 Nichols Building, j 

Toledo 4, Ohio. j 

Attorneys for Defendants , 

International Association 
of Machinists. 

i 
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Affidavit. 

71 Filed Mar 23 1948 


City of Washington, District of Columbia, ss: 

I, William E. Willis, being first duly sworn, depose and 
say, I am Assistant General Secretary-Treasurer of The 
Grand Lodge of the International Association of Ma¬ 
chinists, and I am familiar with the provisions of the Con¬ 
stitution of the said Organization and other regulations 
relating to the eligibility of persons for membership in said 
Association. 

Second: It is within my personal knowledge that neither 
the Constitution, Ritual nor other laws of the said Organ¬ 
ization bar persons from membership solely upon the basis 
of their race, color or creed. 

Third: It is within my personal knowledge that certain 
of the local lodges of the International Association of Ma¬ 
chinists have and do admit negroes to membership. 

William E. Willis. 


Subscribed and sworn to before me this 19th day of 
March, 1948. 


B. W. Grant, 


Notary Public. 


My Commission expires May 14,1949. 


72 Filed Mar 23 1948 

Supplemental Memorandum in Support of Motion to Dis¬ 
miss Filed by Defendants International Association of 
Machinists and Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Em¬ 
ployees. 

The attached copies of affidavits, marked Exhibits A and 
B, the originals of which are attached to the Motions of 
the above defendants for summary judgment, filed herein, 
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are also submitted in support of the above defendants’ mo¬ 
tion to dismiss heretofore filed in this action, and it is re¬ 
spectfully requested that they be attached to and made; a 
part of said motion to dismiss. 

! 

Respectfully submitted, 

I 

Bingham, Collins, Pobter & Kistler. 

By Linton M. Collins, 

921 Tower Building, 

Washington 5, D. C., 

Attorneys for Defendants, 

International Association of I 

I 

Machinists, and Brotherhood of i 

Railway and Steamship Clerks, 

Freight Handlers, Express and 
Station Employees. 

: 

i 

Of Counsel: ! 

Mulholland, Robee & McEwen, 

741 Nicholas Building, 

Toledo 4, Ohio. j 

. 

i 

74 Filed Jun 3 1948 j 

Affidavit in Opposition to Motion to Dismiss and Motions 

for Summary Judgment 

District of Columbia, ss: j 

I 

James A. Cobb, being first duly sworn according to law 
on oath deposes and says: That he is the attorney for the 
United Transport Service Employees of America, <blO, 
plaintiffs in the above entitled cause, and sets forth, the 
matters and things hereinafter outlined by reason of his 
professional contact in the matters herein referred to: 

Affiant sets forth that heretofore, and as of, to wit, July 
17,1945 an agreement was entered into between the Penn¬ 
sylvania-Central Airlines Corporation and certain of its 


I 

f 
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employees classified as janitors, as represented by the 
United Transport Service Employees of America, CIO, 
hereinafter referred to as UTSEA-CIO, which agreement 
was recognized by the National Mediation Board, the terms 
of which are set forth in an agreement attached hereto and 
prayed to be considered as a part hereof. Affiant directs 
the attention of the Court particularly to the part of said 
agreement appearing on page 8 thereof and reading as 
. follows: 

“This agreement shall becolne effective (except as pro¬ 
vided in Rule 17) as of the date of the signing hereof and 
shall continue in full force and effect until October 1, 

1946, and shall renew itself without change thereafter from 
year to year, unless written notice of intended change is 
served in accordance with Section 6, Title 1, of the Railway 
Labor Act, as amended, by either party hereto at least 
thirty (30) days prior to October 1st in any year.” 

Affiant sets forth that thereafter and as of, to wit, Janu¬ 
ary 31, 1947, the National Mediation Board, without notice 
to the UTSEA-CIO and without complaint on the part of 
the employees involved, saw fit and did issue a determina¬ 
tion of craft or class in which it removed these employees 
from the representation by the UTSEA-CIO and 
75 arbitrarily designated them as being represented by 
two organizations, the International Association of 
Machinists and the Brotherhood of Railway Steamship 
Clerks, et al, in neither of which organizations were the 
said employees entitled to fullfledged membership. 

In this connection attention is called to the Affidavit of 
George M. Harrison, filed in this cause and sworn to as of 
March 13, 1948, to the effect that on Wednesday, May 14, 

1947, a date subsequent to the determination by the Na¬ 
tional Mediation Board hereinbefore referred to, the 
Brotherhood of Railway Steamship Clerks, et al undertook 
to remove the color restrictions on membership in the 
Brotherhood, which said resolution was to become effective 


I 
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as of July 1, 1947. Six months after the effective date iin 
the change of the constitution, the Grand President was 
given the right to issue such Brotherhood charters, “as wiil 
best serve the Brotherhood in lieu of auxiliary charters noV 
in existence”. It is further to be noted in this regard th4t 
this language appears—“each local lodge reserves the right 
to deny admission to its membership to any applicant, but 
it must not discriminate on account of race, creed, color dr 
national origin of the applicant”. 

Affiant sets forth upon his information and belief that 
since the time of the enacting of said rule no colored person 
has been admitted into the Brotherhood in the District df 
Columbia, the suggestion being made that the rule has been 
adopted to meet the State laws in certain jurisdictions 
which prevent the operations of these organizations on a 
discriminatory basis. Affiant sets forth that representa¬ 
tions in the pleadings made to the contrary, notwithstand¬ 
ing admitted this error and injustice was never corrected. 
Affiant avers on the contrary that the only step subse¬ 
quently taken by the National Mediation Board was the 
allowance to counsel representing the UTSEA-CIO to pro¬ 
test this action formerly taken as of January 31, 1947. 
Affiant specifically denies that there was ever any re-elec¬ 
tion held or hearing on the merits as far as the election 
was concerned with notice, and as supportive of this state¬ 
ment invokes excerpts from the interchange of correspon¬ 
dence had in this regard which is chronologically here set 
forth, attached hereto and prayed to be considered as a 
part hereof. 

76 First of all and prior to the time of the determina¬ 
tion made by the National Mediation Board, it is 
significant particularly in the light of the Affidavit of Rob¬ 
ert F. Cole, Secretary, filed in support of the motions fop 
summary judgment and motion to dismiss, paragraph 8 
thereof, -from which we quote.: 

“In applying the Board’s determination for purposes of 
conducting a representation election among the 1749 em- 
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ployees in this craft or class on Pennsylvania-Central Air¬ 
lines, it was discovered for the first time during February 
1947 that some eight of this total number of employees who 
were janitors and cleaners in and around the offices and 
office buildings were represented by a labor organization 
known, as the United Transport Service Employees of 
America, CIO, and were covered by a labor agreement 
effective July 17,1945 between that organization and Penn¬ 
sylvania-Central Airlines. It was due to the fact that the 
number of such employees is so small in relation to the 
total number in the craft or class that the representation 
by United was previously overlooked. ’ ’ 

In this connection we quote from a communication from 
the same Robert F. Cole, addressed to this Affiant, dated 
November 1,1946 in answer to a communication from your 
Affiant dated October 2, 1946 making inquiry as to the 
status of cleaners employed by Pennsylvania-Central Air¬ 
lines, referring to Case No. R-1565, in which we find the 
following language: 

“In addition, if the cleaners to which you refer are classi¬ 
fied by the carrier as janitors, such employees are now cov¬ 
ered by a labor agreement effective July 17, 1945 between 
the carrier and the United Transport Service Employees 
of America.” 

In spite of the foregoing, as indicated, the determination 
of the National Mediation Board changing the representa¬ 
tion of these employees was had as of January 31, 1947 
without notice to the UTSEA-CIO as is manifest by refer¬ 
ence had to the letter from Robert F. Cole, dated April 7, 
1947, Case No. R-1735, addressed to Robert J. Wilson, Vice 
President, Pennsylvania-Central Airlines; Willard S. 
Townsend, Int’s President, UTSEA-CIO, George M. Har¬ 
rison, Grand President, Brotherhood Railway Steamship 
Clerks, and H. W. Brown, President, Int’l Association of 
Machinists. It is to be noted in this communication that 
the hearing referred to be held on April 17,1947, later con- 
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tinned to April 21,1947, was for the purpose of considering 
the question of the inclusion of these janitors and cleaners 
in the craft or class previously determined by the 
77 National Mediation Board. Pursuant to that notice 
Affiant appeared April 21, 1947 for the purpose of 
again protesting against the inclusion of these employees 
in the craft or class as determined by the National Media¬ 
tion Board in its determination of January 31, 1947. Affi¬ 
ant sets forth that this was the only hearing accorded the 
UTSEA-CIO and specifically denies that there was any 
participation of the UTSEA-CIO in any election had with 
proper notice or even the discussion of same, but avers on 
the contrary that, as indicated, he appeared as counsel sim¬ 
ply to protest the inclusion of these employees. 

Affiant further sets forth that he appeared at 10 A.M. and 

\ 

made verbal protest, and was given an opportunity to re¬ 
appear at 2 P.M. and translate his oral protest into writing, 
which was done as is manifest by reference had to the docu¬ 
ment filed by counsel on behalf of the National Mediation 
Board and made a part of the record in this cause. 

Additional reference to communications had from Secre¬ 
tary Robert F. Cole will evidence that nothing beyond an 
opportunity to present evidence and argument in support 
of the protest was ever accorded the UTSEA-CIO, and that 
the election had without notice was simply persisted in and 
bolstered by reaffirmance rather than to give to the 
UTSEA-CIO any actual opportunity to participate in any 
election upon due notice had. We quote first from the no¬ 
tice of hearing first issued by Mr. Cole: 

“A formal hearing will be held before the National Me¬ 
diation Board on this petition to reconsider the Finding 
made in the Determination January 31, 1947; the date for 
this hearing cannot be fixed at this time due to vacancies 
existing in the membership of the Board. However, all 
parties concerned will be notified of the date of hearing as 
soon as the two existing vacancies on the Board have been 
filled.” 
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We quote again from Secretary Cole’s communication 
addressed to this Affiant, dated February 17,1947: 

“Asa result of that protest the Board, on February 11, 
1947 issued a notice of hearing. Although our records 
show a copy of the notice of hearing has already been sent 
to you, an additional copy is attached hereto for ready 
reference. You will note that the exact date of the hearing 
in this matter is yet to be determined. When this hearing 
is held you will be given an opportunity to present evidence 
and argument in support of your protest.”' 

78 The protest referred to was against the determina¬ 
tion already had as of January 31, 1947. Entirely 
conclusive of the argument, we submit, is the letter from 
Secretary Cole dated June 17, 1947, which reads as follows: 

“Further reference is made to your petition for rehear¬ 
ing of the determination made by the Mediation Board in 
its Findings dated January 31,1947 in the matter of repre¬ 
sentation of employees of the National Airlines, Inc., et al, 
Cases Nos. R-1706, 1718, 1720, 1721, 1729, 1735 and 1744. 
The Board has given due consideration to your request for 
further hearing in this dispute and finds that your petition 
does not introduce any new facts not considered by the 
Board at the time it reconsidered the Findings of January 
31,1947 at the further hearing held by the National Media¬ 
tion Board on April 21st. Under these circumstances, it 
would not be consistent for the Board to hold a third hear¬ 
ing in the matter which has already been finally adjudi¬ 
cated.” 

Couple this with the excerpt from the letter of Septem¬ 
ber 5, 1947, addressed to Mr. Robert F. Cole, Secretary of 
the National Mediation Board, from J. W. Burke, Jr., Per¬ 
sonnel Director, P-CA, and the fact that the only effective 
steps taken were the determination of January 31, 1947 
and the reaffirmance of that same determination as of April 
21, 1947, and the answer is unquestioned that the only op- 
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portunity had to the UTSEA-CIO was the protest on the 
determination had as of January 31, 1947 without notice 
to it or to the employees involved. 

The record discloses to a demonstration that the colored 
employees here involved were not, at the time of the deter- i 
mination had, members and could not become full-fledged 
members of the Brotherhood solely on account of race and j 
color. To have been assigned without notice to such an 
organization by the Mediation Board was a violation of the j 
rights of these employees and of the UTSEA-CIO, their 
lawful representative. This position is admitted and em-j 
phasized by the Government in its Brief filed in the Tunstal j 
and Steele cases from which we quote: 

i 

“Tom Tunstall, Petitioner v. Brotherhood of Locomo¬ 
tive Firemen and Enginemen, Ocean Lodge No. 76, Port 
Norfolk Lodge No. 775, et al; and Bester William Steele,! 
Petitioner v. Louisville & Nashville Railroad Company,! 
Brotherhood of Locomotive Firemen and Enginemen, Anj 
Unincorporated Association, et al, Nos. 37 and 45, in The 
Supreme Court of the United States, October Tenq 
79 1944. | 

“The discrimination in these cases is aggravated, 
by the fact that the colored employees have no opportunity! 
to participate in the formulation of the policies which the 
Brotherhood maintains as the representative of the entire 
craft. For they may not become members of the Brother^ 
hood and may not take part in its deliberations. Thus they 
do not share in the protection against arbitrary or discrim¬ 
inatory action which is available to members of the organ¬ 
ization. The officials of labor organizations which hav0 
achieved representative status under the National Labor 
Relations Act or the Railway Labor Act are to a large 
extent guided by the views of the members of the organiza¬ 
tion for which they speak. The latter have ultimate power 
to approve or disapprove. An individual employee who is 
a member of the representative union can go to meetings, 
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participate in discussions, and obtain a hearing for his 
viewpoint Even if his arguments do not prevail, the exist¬ 
ence of such a forum in which the negotiators for the craft 
can be called to account has a tendency to avert arbitrary, 
unreasonable, or discriminatory action, and normally in¬ 
sures that such action will not be taken. Similarly, an em¬ 
ployee who is not, but could if he chose be, a member of the 
union cannot complain of his own failure to take part in the 
deliberations which are to affect his working conditions. 
Moreover, he is a member of the group to which the union 
looks for support to maintain its status as statutory repre¬ 
sentative. Where, however, a union excludes a minority 
of the craft from membership, these ordinary controls upon 
the process of collective bargaining cannot benefit the ex¬ 
cluded groups. In such a case the majority representative 
may feel free to ignore the interests of the minority, as is 
here alleged. Certainly where an organization enters into 
agreements for the purpose of discriminating against em¬ 
ployees in the bargaining unit who are not permitted to 
become members, it cannot be said to be acting in good 
faith as the representative of the entire craft. 26 

“26 the only prior decision on this point under the Bail- 
way Labor Act held that Congress never intended such 
‘an intolerable situation’ as to ‘force upon any class of 
employees representation through an agency with whom 
it has no affiliation nor right of association.’ ” Brotherhood 
of Bailway & Steamship Clerks v. United Transport Ser¬ 
vice Employees, 137 F. (2d) 817, 821-822 (App. D. C.). 

Manifestly this view was adopted by the Supreme Court 
of the United States in the Tunstall and Steele cases as the 
Supreme Court there reversed the decision of the Supreme 
Court of Alabama and the U. S. Court of Appeals, 4th Cir¬ 
cuit, adopting as their decision the line of argument made 
by the Government in the Brief Amicus Curiae filed in those 
cases, signed by Charles Fahy, Solicitor General; Bobert 
L. Stem, Special Assistant to the Attorney General, and 
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by General Counsel and attorneys representing the Na¬ 
tional Labor Relations Board. 

James A. Cobb, 

Affiant. 

Subscribed and sworn to before me this 3rd day of June, 
1948. . | 

Mary B. Crawford, 

Notary Public, D. C. 

81 Filed Jun 7 1948 

• . * . i 

Response of Defendant National Mediation Board to Plain¬ 
tiffs’ Affidavit in Opposition to Motion to Dismiss and 
Motions for Summary Judgment 

Now comes the defendant National Mediation Boarjd 
through its attorneys, and in response to plaintiffs’ affi¬ 
davit in opposition to motion to dismiss and motions for 
summary judgment, respectfully shows to the Court: 

1. Said affidavit is not in accordance with or responsive 
to the leave heretofore granted to plaintiff by this Court. 

2. Said affidavit sets forth plaintiffs’ arguments and con¬ 
clusions, and is made by counsel, and purports to be based 
in large part upon information and belief, and is not ja 
statement of fact by a competent witness or witnesses hat¬ 
ing personal knowledge thereof. 

Wherefore, defendant prays that said affidavit be stricken 
or disregarded by the Court. 

Edward Dumbatjld, 

Special Assistant to the Attorney General, \ 
Department of Justice, Washington, D. C. 
Attorney for Defendant, 

National Mediation Board. 

John F. Baecher, 

Acting Assistant Attorney General. 

George Morris Fay, 

United States Attorney J&l 
Dated: June 7,1948. 

• * • • • • • • • i • 
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83 Filed Jun 10 1948 

Response of Defendants International Association of Ma¬ 
chinists and Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Em¬ 
ployees 

Now come the defendants, International Association of 
Machinists and Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
and in response to Plaintiff’s affidavit in opposition to mo¬ 
tion to dismiss and motion for summary judgment respect¬ 
fully show to the court: 

L That the affidavit hied by counsel for the Plaintiff is 
not in accordance with, or responsive to, the leave hereto¬ 
fore granted to the Plaintiff by the court. 

2. The affidavit sets forth arguments and conclusions of 
Plaintiff’s counsel and purports to be based in large part 
upon counsel’s information and belief and is not a state¬ 
ment of fact by a competent witness or witnesses, having 
personal knowledge thereof. 

3. That there is attached to this response on the part of 
said defendants, an affidavit of George M. Harrison, Grand 
President of the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
setting forth that there are now 395 colored persons as 
members of the Brotherhood in the District of Columbia, 
which said affidavit refers to certain allegations in the affi¬ 
davit of counsel for the Plaintiff and to which the 

84 court’s attention is respectively directed. 
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' Wherefore, these defendants pray that said affidavit be j 
stricken or disregarded by the court. 

Bingham, Collins, PortRr & Kistler. 

i 

By Linton M. Collins, 

i 

Attorneys for Defendants , 

International Association of 
Machinists, and Brotherhood 
of Railway and Steamship Clerks, 

Freight Handlers, Express and 
Station Employes. | 

Mtjlholland, Robee & McEwen. j 

741 Nicholas Building, 

Toledo 4, Ohio. j 

i 

By Clarence M. Mulholland, 

Of Counsel. 


85 Filed Jnn 101948 j 

Exhibit (1) 

State of Ohio, County of Hamilton, ss: 

I, George M. Harrison, being first duly sworn, deposes^ 
and says: I am Grand President of the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employes with office at the Grand Lodge Headf 
quarters, 1015 Vine Street, Cincinnati, Ohio. 

My attention has been called to the contents of an affi¬ 
davit of James A. Cobb, in opposition to motions to dismiss 
and motions for summary judgment in the case of United 
Transport Service Employees of America, CIO, et al, v. 
National Mediation Board, et al, Civil Action No. 4807— 
’47; that the affiant, James A. Cobb, has made the state¬ 
ment that “ affiant sets forth upon his information and be¬ 
lief, that since the enacting of said rule, no colored person 
has been admitted into the Brotherhood in the District of 
Columbia.** j 
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Filed Jon 10 1948 


Response of Defendants International Association of Ma¬ 
chinists and Brotherhood of Railway and Steamship 


Clerks, Freight Handlers, Express and Station Em¬ 
ployees 


Now come the defendants, International Association of 
Machinists and Brotherhood of Bailway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
and in response to Plaintiffs affidavit in opposition to mo¬ 
tion to dismiss and motion for summary judgment respect¬ 
fully show to the court: 

1. That the affidavit hied by counsel for the Plaintiff is 
not in accordance with, or responsive to, the leave hereto¬ 
fore granted to the Plaintiff by the court. 

2. The affidavit sets forth arguments and conclusions of 
Plaintiff’s counsel and purports to be based in large part 
upon counsel’s information and belief and is not a state¬ 
ment of fact by a competent witness or witnesses, having 
personal knowledge thereof. 

3. That there is attached to this response on the part of 
said defendants, an affidavit of George M. Harrison, Grand 
President of the Brotherhood of Bailway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
setting forth that there are now 395 colored persons as 
members of the Brotherhood in the District of Columbia, 
which said affidavit refers to certa i n allegations in the affi¬ 
davit of counsel for the Plaintiff and to which the 

84 court’s attention is respectively directed. 
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' Wherefore, these defendants pray that said affidavit be j 
stricken or disregarded by the court. 

Bingham, Collins, Porter & Kistleb. 

By Linton M. Collins, j 

Attorneys for Defendants, 

International Association of 
Machinists, and Brotherhood j 

of Railway and Steamship Clerks, 
Freight Handlers, Express and 
Station Employes. j 

Mulholland, Robie & McEwen. 

741 Nicholas Building, 

Toledo 4, Ohio. j 

By Clarence M. Mulholland, 

Of Counsel ,. " j 


85 Filed Jun 10 1948 

Exhibit (1) 

State of Ohio, County of Hamilton, ss: j 

I, George M. Harrison, being first duly sworn, deposes^ 
and says: I am Grand President of the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employes with office at the Grand Lodge Head¬ 
quarters, 1015 Vine Street, Cincinnati, Ohio. j 

My attention has been called to the contents of an affi¬ 
davit of James A. Cobb, in opposition to motions to dismiss 
and motions for summary judgment in the case of United 
Transport Service Employees of America, CIO, et al, v. 
National Mediation Board, et al, Civil Action No. 4807— 
’47; that the affiant, James A. Cobb, has made the state¬ 
ment that “affiant sets forth upon his information and be¬ 
lief, that since the enacting of said rule, no colored person 
has been admitted into the Brotherhood in the District of 
Columbia. ,, I 


i 

i 
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The records of the Brotherhood of Railway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station Em¬ 
ployees show that at least 395 colored persons are now mem¬ 
bers of the Brotherhood in the District of Columbia and 
entitled to full right of membership and enjoy not only 
equal benefits under collective bargaining agreements but 
through regular local lodges they have the right of equal 
participation in all affairs of the Brotherhood, as set forth 
in my affidavit heretofore given and filed in this same case. 

Geo. M. Habbison. 

Subscribed and sworn to before me this 8th day of June, 
1948. 

Maubice Goldman, 

Notary Public, 

in and for the County of Hamilton, State of Ohio. 

My Commission expires March 29, 1949. 

86 Filed Jul 21 1948 

Judgment, Order and Decree 

This cause having come on for hearing upon the motions 
to dismiss and motions for summary judgment filed by the 
defendants, National Mediation Board, International As¬ 
sociation of Machinists, and Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employees, and the Court, upon consideration of the plead¬ 
ings and supporting memoranda filed herein and the argu¬ 
ments of counsel, having concluded, found and determined 
that the motions for summary judgment should be granted, 
it is hereby 

Ordered, Adjudged and Decreed that the motions for 
summary judgment be, and they are hereby granted, and 
the complaint is hereby dismissed with prejudice, at plain¬ 
tiff’s costs. 

This 19th day of July, 1948. 

F. Dickinson Letts, 

Justice. 
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No objection as to form: 

Cobb, Howard & Hates. 

i 

By James A. Cobb, 

Attorneys for Plaintiffs , 

613 F Street, N. W., I 

Washington, D. C. j 

87 Assistant Attorney General of the United States. 

i 

By Hubert A. Bergson, 

Attorney for National Mediation Board, a defendant. 
Bingham, Collins, Porter & Kistler. 

By Linton M. Collins, 

Attorneys for Brotherhood of Railway Steamship 
Clerks, Freight Handlers, Express and Station 
Employees and International Association of 
Machinists, Defendants 
921 Tower Building 

Washington 5, D. C. j 

Robert B. Hankins, by A. Seay, 

Attorney for Pennsylvania Central Airlines 

Corporation, a defendant 

1016 Ring Building 

18th and M Streets, N. W. 

Washington, D. C. 
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BRIEF FOR BROTHERHOOD OF RAILWAY & 
STEAMSHIP CLERKS, FREIGHT HANDLERS, EX¬ 
PRESS & STATION EMPLOYEES, AND INTERNA¬ 
TIONAL ASSOCIATION OF MACHINISTS, AP¬ 
PELLEES 


COUNTERSTATEMENT OF THE CASE AND 
PROCEEDINGS BELOW 

i 

Certain errors and omission in appellants’ Statement 
of the Case 1 require this counterstatement. 

Appellants assert in their brief (pp. 2, 3) that the com¬ 
plaint filed in the District Court was supported by an 
affidavit. On the contrary, no affidavit was filed with the 


1 Appellants’ brief, pp. 2-5. 
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complaint, as the record of the proceedings below clearly 
shows (App. 2-6).* It was primarily for this reason that 
appellees moved for summary judgment and attached affi¬ 
davits which contradicted the factual allegations of the 
complaint, since it is well established that where affidavits 
controvert unverified averments in a complaint there is no 
genuine issue of material fact and summary judgment is 
proper. Battista v. Horten , Myers & Raymond, 76 App. 
D. C. 1, 2-3, 128 F. 2d 29, 30-31; GeUer v. Trans-America 
Corp., 53 F. Supp. 625, 629 (D. Del.). The only affidavit 
of any kind proferred by appellants was one executed by 
their counsel in opposition to appellees J motions to dismiss 
and for summary judgment, and filed on June 3,1948, after 
briefs had been filed and oral argument heard by the Dis¬ 
trict Court (App. 67). This affidavit was duly objected to 
by appellees as not constituting a statement of fact by a 
competent witness (App. 75-77). 

In their brief to this Court (pp. 6, 11-15) appellants 
apparently seek to advance a line of argument not urged 
below. They now allege as unlawful the certification issued 
by the National Mediation Board 3 as well as its craft or 
class determination. The latter was the only administra¬ 
tive action sought to be adjudged unlawful by the com¬ 
plaint 

In the court, below, appellees filed motions to dismiss on 
the following grounds: first, the complaint as drawn fails 
to state a claim upon which relief can be granted because 

3 All "App.” citations are to the Joint Appendix annexed to appellants’ 
brief. 

8 For convenience, the following short descriptive titles of the parties 
involved in this case will sometimes be used: National Mediation Board 
will be referred to as the Board; appellant United Transport Service 
Employees of America, CIO, will be called UTSEA or appellant union; 
the individual plaintiffs bringing the action will be referred to as indi¬ 
vidual appellants; Pennsylvania Central Airlines Corporation will be 
called the carrier or appellee carrier; the Brotherhood of Railway &; 
Steamship Clerks, Freight Handlers, Express & Station Employees and 
the International Association of Machinists will be referred to as the 
Brotherhood of Clerks and I AM, respectively, or collectively as appellee 
unions. ; 


3 i 

i 

as a matter of law a craft or class determination, by the 
Board cannot result in the grievances alleged by appellant? 
in their complaint; second, the court lacks jurisdiction pvejr 
the subject matter of the complaint because the adminisj- 
trative. action here involved is not subject to judicial re¬ 
view (App. 10-11) , 4 tj 

As an alternative ground of defense, appellees filed 
motions for summary judgment, assuming, argttendo, judi¬ 
cial review to be available and the complaint to state a 
cause of action (App. 12, 62, 65). Affidavits attached to 
the motions contradicted the unverified allegations of the 
complaint (App. 13-60, 63-64, 66). " • ' 

The District Court chose to grant the motions for sum¬ 
mary judgment and did not pass upon the motions to 

dismiss (App. 78).* | 

In view of the fact that the affidavit filed by the Govern¬ 
ment in support of its motion for summary judgment con- 
tradicts in many particulars the unverified allegations of 
the complaint, which are repeated by appellants in their 
statement of the facts of the case to this Court, brief com¬ 
ment on the nature of the administrative action here sought 
to be declared unlawful and the circumstances of its exer¬ 
cise seems appropriate. j 

_ i 

The Bailway Labor Act 6 provides a procedure whereby 
railroad and air carrier employees have the right to organ¬ 
ize and bargain collectively through representatives of 
their own choosing, leaving it to the majority of any craft 
or class to determine who shall be its representative for 
the purposes of the Act. 7 The Act further provides by 

4 Appellee Pennsylvania Central Airlines filed an Answer to the com¬ 
plaint, setting np as a first ground of defense the failure of the com¬ 
plaint to state a claim upon which relief can be granted (App. 6). j 

. 5 Appellants' brief (pp. 1, 5) erroneously states that the District Court 
granted the motions to dismiss. 

6 Hereafter sometimes referred to as the Act. / • ' j- 

7 45 U. S. C. § 152, Fourth, the pertinent provision of which is set 
forth in the Supplement hereto, infra. 


i 


4 


Section 2, Ninth, 8 a procedure for settling representation 
disputes among a carrier’s employees. In directing the 
Board to investigate such disputes, this section of the Act 
authorizes the determination of the bargaining representa¬ 
tive by secret ballot of the employees involved, and em¬ 
powers the Board “to designate who may participate in the 
election”. Where dispute exists as to the proper compo¬ 
sition of a craft or class, as was true in this case, (App. 
13-14, 23), the Board necessarily must first determine what 
particular duties and functions are so correlated as to 
constitute a craft or class before it can designate the 
employees who may participate in the selection of a rep¬ 
resentative for a particular group. Once the Board has 
made its determination of the craft or class and has con¬ 
ducted the election among the employees composing that 
unit, Section 2, Ninth of the Act directs the Board to cer¬ 
tify the individual or organization chosen by the majority 
to represent the craft or class in collective bargaining with 
the carrier. 

Such a procedure was followed in the case now before the 
Court, but it is solely the Board’s craft or class determina¬ 
tion which is assailed as unlawful. The complaint does 
not even allege the fact of certification in these proceed¬ 
ings, although, as the Board’s affidavit discloses, the entire 
procedure provided by Section 2, Ninth of the Act was 
completed in this case, including the Board’s certification 
as its final administrative act (App. 56-58). 

The pervasive error of appellants’ complaint and their 
brief in this Court, aside from the clear lack of jurisdiction, 
is their relation of half of what happened in the adminis¬ 
trative proceedings here involved and their failure to ac¬ 
quaint the Court with the other half. Through this defi¬ 
ciency an appearance of arbitrary action and a denial of 
due process is created which actually was not the case, as 

8 45 U. S. C. § 152, Ninth, the full text of which is also set forth in 
the Supplement. 
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the affidavit filed by the Secretary of the National Media¬ 
tion Board clearly discloses. For example* appellants as¬ 
sert in their brief (p. 8 ) that the Board held its election in 
this case “without notice to TJTSEA-CIO”, and that it is 
no answer to say that TTTSEA had a hearing after the 
election had been held and “the results known”. Actually, 
the Board through oversight had neglected to notify appel¬ 
lant union of the hearing held on the craft or class deter¬ 
mination (App. 14-15), but it took steps to correct this 
oversight by scheduling a second hearing to consider among 
other contentions in opposition to its craft or class deter¬ 
mination such views as appellant union might wish to pre¬ 
sent (App. 15). Appellant union appeared at the second 
hearing and presented its opposition to the Board’s inclur 
sion of the janitors and cleaners within the clerical and 
office workers craft or class (App. 16,49). In the meantime* 
the representation election was held after due notification 
to appellant union (App. 17) and opportunity for participa-r 
tion therein by all members of the craft or class, including 
the janitors and cleaners then represented by TJTSEA 4 
But the ballots cast were impounded pending the final deci¬ 
sion of the Board after the second hearing as to whatj 
employees were properly classified as composing a craftj 
or class and thus entitled to vote as a unit (App. 17). Ii\ 
was only after its second determination of the proper com-! 
position of the craft or class, in which appellant union’s 
contentions were considered and rejected as without merit,! 
that the Board ordered the ballots counted and thus deter¬ 
mined that the Brotherhood of Clerks had won the election 
and was entitled to certification as the bargaining repre-i 
sentative (App. 45, 49-50, 50* 57, 58). 

] 

Another example is appellants’ repeated failure through-! 
out this proceeding to recognize that the Board has made! 
no determination or certification that could result in rep¬ 
resentation of any janitors and cleaners by IAM (App. 18). j 

Accordingly, at the outset it deserves to be emphasized, 
quite apart from jurisdictional arguments, that the Board’s j 
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handling of the proceeding on which review is sought was 
not arbitrary or unfairly prejudicial to appellants’ rights, 
either statutory or Constitutional. Quite the converse is 
true, as the affidavit filed in support of the Government’s 
motion for summary judgment proves beyond question 
(App. 13-61). 

; ' • . ‘ * - * 1 

QUESTIONS PRESENTED 

* 

1. Whether the District Court has jurisdiction to review 
the action of the Mediation Board here involved. 

2.. Whether the complaint states a claim upon which 
relief can be granted. 

3. Assuming, arguendo, that judicial review is available 
and that the complaint states a cause of action, whether 
the District Court properly granted the motions for sum¬ 
mary judgment because there is no genuine issue of ma¬ 
terial fact in dispute and appellees are entitled to judgment 
as a matter of law. 

STATUTE INVOLVED 

The statute involved is the Railway Labor Act as amend¬ 
ed. (45 TJ. S. C. § 151 et seq.), the pertinent provisions of 
which are set forth in the Supplement to this brief, infra . 

SUMMARY OF ARGUMENT 
L 

m . _ i 

The subject matter of the complaint is not judicially 
reviewable. Switchmens Union v. National Mediation 
Board, 320 TJ. S. 297; Brotherhood of Railway Clerics v. 
United Transport Service Employees, 320 TJ. S. 715; Kirk¬ 
land et al. v. Atlantic Coast Line R. R. Co., Mediation 

* » I * V 


Board, el at., 83 App. D: C. ...1, 167F:2d529, cert: 'deiL 
335 U. S. .—,17 L. W. 3112; United Transport Service 
Employees of America v Mediation Board , 79App. ID. C. 
15,141 F. 2d 724; Natl. Fed. of By. Workers v. Mediation 
Board, 79 App. D. G. 16, 141 F. 2d 725; ' The cases reHed 
upon by appellants in support of jurisdiction establish the 
contrary of the proposition for which they are cited. Steele 
v. Louisville & Nashville B. Co., 323 TJ. S. 192; TunstaU v. 
Brotherhood of Locomotive Firemen & Enginemen, 323 
U. S. 210. Accordingly, the District Court lacked jurisdic¬ 
tion to entertain the action, the motions to dismiss filed 
below on that ground should have been granted, and the 
judgment below either should be modified so as to dismiss 
the action for want of jurisdiction, and affirmed as thus 
modified, United Transport Serv. Emp. v. National Media¬ 
tion Bd., 79 App. D. C. 15, 16,141 F. 2d 724, 725; Lever v. 
Parker, 121 F. 2d 738, 739 (CCA 9th), or the case should 
be remanded to the District Court with directions to grant 
the motions to dismiss for lack of jurisdiction. Jones v. 
Brush, 143 F. 2d 733, 734-735 (CCA 9th). , b 


n. 

• -' ■ j 

The complaint fails to state a claim upon which relief can 
be granted. The administrative action of the Mediation 
Board alleged by the complaint to be unlawful cannot, as 
a matter of law, result in the grievances asserted by the 
complaint. The administrative action involved is a craft 
or class determination by the Mediation. Board, which is a 
preliminary finding in the process of certifying a collective 
bargaining representative pursuant to the provisions of 
Section 2, Ninth of the Railway Labor Act, 45 U. S. C. § 152, 
Ninth. Such step is merely a finding as to the identity 6f 
employees who may participate in the selection of a rep¬ 
resentative for a particular group. It does not confer aijy 
representation rights, nor does it impose any obligation 
upon a carrier to recognize any particular representative. 
It is only the Board’s certification—its final administrative 
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action under Section 2, Ninth—which creates legal obliga¬ 
tions to bargain collectively with respect to particular em¬ 
ployees or the representatives of such employees. The 
complaint makes no allegation that any certification has 
been issued by the Board in this case or that appellee 
unions have been certified to represent the individual appel¬ 
lants. Accordingly, the complaint should be dismissed for 
failure to state a cause of action, assuming that the court 
otherwise has jurisdiction to entertain it. 

m. 

Assuming, arguendo, that judicial review is proper and 
that the complaint states a claim upon which relief can be 
granted, the summary judgment of the District Court 
should be affirmed because there is no genuine issue of 
material fact present in the case and appellees are entitled 
to judgment as a matter of law. The affidavits filed by the 
Mediation Board and by appellee unions clearly controvert 
the unverified allegations of the complaint. Under such 
circumstances it is well established that summary judgment 
is appropriate. Battista v. Horten, Myers & Raymond, 
76 App. D. C. 1, 2-3, 128 F. 2d 29, 30-31; Geller v. Trans- 
America Cory., 53 F. Supp. 625, 629 (D. Del.). 

Appellants’ claim that its Constitutional rights have 
been violated by the Board’s craft or class determination 
is without merit or substance. National Federation of Ry. 
Workers v. National Mediation Board, 71 App. D. C. 266, 
110 F. 2d 529, cert. den. 310 U. S. 628. 

ARGUMENT 

Because the issue of jurisdiction may be raised at any 
stage of the proceedings by either the parties to the action 
or by the Court sua sponte, Clark v. Paul Gray, Inc., 306 
U. S. 583, 588; United States v. Griffin, 303 U. S. 226, 228- 
229, appellee unions reassert in this Court lack of jurisdic- 
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tion in the District Court If the action of the Mediation 
Board here in issue is not subject to judicial review, this 
Court should either modify the judgment below so as to dis¬ 
miss the action for want of jurisdiction, United Transport 
Serv. Emp. v. National Mediation Bd., 79 App. D. C. 15,16, 
141 F. 2d 724 725; Lever v. Parker, 121 F. 2d 738 (CAA 
9th), or remand the case with directions to grant the mo¬ 
tions to dismiss for lack of jurisdiction. Jones v. Brushy 
143 F. 2d 733, 734-735 (CCA 9th). j 

Accordingly, as we view the case it requires inquiry 
initially into the court’s jurisdiction, irrespective of the 
vulnerability of a complaint on other grounds. Therefor^, 
our argument will proceed on the following grounds: (1) 
that the Court lacks jurisdiction to review the action of the 
Mediation Board here involved; (2) that the complaintt 
fails to state a claim upon which relief can be granted; 
(3) assuming, arguendo, that the merits of the case are 
reached, summary judgment for the appellees is proper. 
Appellants’ asserted grounds for reversal will be discussed 
in the course of this argument. 

i 

I. 

| 

The District Court Lacks Jurisdiction to Review the j 
Action of the Mediation Board Here Involved 

i 

I 

| 

It is well settled that administrative proceedings of thb 
National Mediation Board under Section 2, Ninth of the 
Railway Labor Act, including the specific action of the 
Board here challenged, are not subject to judicial review. 
Switchmen’s Union v. National Mediation Board , 320 U. S. 
297. It is unnecessary to enter upon a detailed discussion 
of the Switchmen’s case because this Court has recently 
reviewed the decision and relied upon it in holding that 
the judicial review provisions contained in Section 10 of 
the Administrative Procedure Act * do not provide judicial 

• 60 Stat. 243, 5 U. S. C. § 1009. 


I 
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review for administrative proceedings of the Mediation 
Board under Section 2, Ninth of the Railway Labor Act. 
Kirkland v. Atlantic Coast Line R. R. Co., 83 App. D. C. 
—, 167 F. 2d 529 (decided April 19, 1948), cert. den. 335 
TJ. S. , 17 L. W. 3112. In the Kirkland case this Court 
said: 

“The Supreme Court decided in 1943 that certifica¬ 
tions of bargaining representatives under Sec. 2, Ninth 
of the Railway Labor Act are not subject to judicial 
review. The Court said in effect that the statute pre¬ 
cludes review: ‘the intent seems plain—the dispute 
was to reach its last terminal point when the adminis¬ 
trative finding was made. There was to be no drag¬ 
ging out of the controversy into other tribunals of 
law.’ Switchmen’s Union v. National Mediation Board, 
320 U. S. 297, 305 (1943).” 10 

“... The Railway Labor Act, as interpreted by the 
Supreme Court, upon its face gives clear and convinc¬ 
ing evidence of intent to withhold judicial review. It 
is as true today as it was before the Administrative 
Procedure Act was passed that in such a case as this 
‘Any decision on the merits would involve the granting 
of judicial remedies which Congress chose not to con¬ 
fer/ ” 11 

While it is unnecessary to' quote at length from the 
Supreme Court’s opinion in the Switchmen’s case, one of 
the observations there contained warrants particular atten¬ 
tion here because the specific phase of the Board’s action 
challenged by the complaint is its craft or class determina¬ 
tion, not its final action of certification. In the course of 
the opinion the Supreme Court said (320 U. S. 297 at 
300-301): 

“The Act in § 2, Fourth writes into law the ‘right’ 
of the ‘majority of any craft or class of employees’ to 
‘determine who shall be the representative of the craft 

83 App. D. C. 167 P. 2d 629. 

‘ 11 83 App. D. C. 167 F. 2d 529, 530. 
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or class for the purposes of this Act/ 1 That ‘right’ is 

■t protected by § 2, Ninth which gives the Mediation 
Board the power to resolve controversies concerning 
it and as an incident thereto to determine what is the 
appropriate craft or class in which the election should 
be held. See Brotherhood of Railroad Trainmen v. 
National Mediation Board, 88 F. 2d 757;“ Brotherhood 
of Railroad Trainmen v. National Mediation Board, 
135 F. 2d 780. 1S A review by the federal district courts 
of the Board 7 s determination is not necessary to pre¬ 
serve or protect that ‘right’.” (Italics supplied.) 

Shortly after its decision in the Switchmen’s case, the 
Supreme Court in Brotherhood of Railway & Steamship 
Clerics v. United Transport Service Employees, 320 U. S. 
715, not only reaffirmed its holding that the federal courts 
lacked jurisdiction to review, in any respect the action of 
the Board in jurisdictional representation disputes, but did 
so in a case where this Court had held the action of the 
Board “to be clearly arbitrary.” 14 

The jurisdictional holding of the Switchmen’s case has 
been uniformly applied without exception by this Court in 
cases seeking judicial review of administrative action of 
the Board under Section 2, Ninth of the Railway Labor 
Act. United Transport Service Employees of America y. 
Mediation Board, 79 App. D. C. 15,141F. 2d 724; Natl. Fed. 
of Ry. Workers v. Mediation Board, 79 App. D. C. 16,141 
F. 2d 725; Kirkland v. Atlantic Coast Lime R. R. Co., 83 

App. D. C., 167 F. 2d 529, cert. den. 335 U. S._, 17 

L. W. 3112. 

That appellants partially recognize the bar created to 
the maintenance of this action by the Switchmen’s case is 

12 66 App. D. C. 875. ! 

15 77 App. D. C. 259. 

i 

14 See Order of Railway Conductors V. National Mediation Board. 79 
App. D. C. 1, 2, 141 F. 2d 366, 367, where thi« Court makes the quoted 
observation. 
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disclosed by their brief (p 7). 15 But appellants contend 
that two cases decided by the Supreme Court subsequent 
to its decisions in the Switchmen’s case and Brotherhood 
of Railway & Steamship Clerks v. United Transport Serv¬ 
ice Employees, supra , either overruled these decisions 4 ‘or 
differentiated the situation as applied to the facts in the 
instant case.” (Appellants’ brief, p. 18). 

j 

The two Supreme Court decisions relied upon are Steele 
v. Louisville & NasJwille R. Co., 323 TJ. S. 192, and Tunstall 
v. Brotherhood of Locomotive Firemen & Enginemen, 323 
U. S. 210. Since appellants’ entire argument in support 
of jurisdiction is predicated on these two decisions, the 
holding of the Supreme Court there announced and the 
careful jurisdictional differentiation made by the Court 
from the situation here presented will be treated in some 
detail. 

The briefest reading of the Steele and Tunstall opinions 16 
shows that jurisdiction there assumed is completely inap¬ 
plicable to administrative action taken by the Mediation 
Board under Section 2, Ninth of the Railway Labor Act. 
No decisions of which we are aware more clearly show that 
the subject matter of this complaint is not subject to judi¬ 
cial review. 

The Steele and Twnstall cases deal exclusively with the 
questions of whether the Railway Labor Act imposes on 
a labor organization, acting by authority of the statute as 
the exclusive bargaining representative of a craft or class 


19 However, the qualification suggested by appellants that findings of 
the Mediation Board are re viewable in cases showing “abuse of discre¬ 
tion on the part of the Board” is certainly disproven by the Supreme 
Court's action in Brotherhood of Railway & Steamship Clerks v. United 
Transport Service Employees, 320 U. S. 715. 

16 Steele and Tunstall were companion cases dealing with the same 
problem. They differed only in that the Steele case came up on appeal 
from a state court decision while the action in the Tunstall case was 
maintained in the federal district court. Since the observations of law 
contained in the Steel opinion are equally applicable in the Tunstall 
decision, separate quotation from the latter case -yill be omitted. 
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of employees, the duty to represent all of the employees in 
the craft or class without discrimination because of their 

i 

race or color, and if so whether the courts have jurisdiction 
to protect the minority of the craft or class from a violation 
of such obligation. 

The court answered both of these questions in the affirm¬ 
ative. We concede that such an obligation exists and that 
the courts may secure its enforcement, but in this case there 
is no allegation that a labor organization representing 
these appellants has refused or failed to represent the 
individual appellants without discrimination because of 
their race. 

Here the issue is an entirely different one. Appellants 
challenge the right of the National Mediation Board to 
determine the craft or class to which the individual appel¬ 
lants belong—authority which Section 2, Ninth of the Rail¬ 
way Labor Act grants to the Board as a necessary incident 
to its duty to investigate disputes among labor organiza¬ 
tions as to their collective bargaining representative, and 
to certify the representative chosen by the majority of the 
craft or class with which the employer must treat. As 
stated heretofore, the Supreme Court in the Switchmen 
case clearly held that such administrative action by the 
Board is not subject to judicial review. 

It is only when the representative so certified undertakes 
to improperly discriminate against members of the craft 
it represents that the rulings in the Steele and Twnstdtt 
cases come into play. Proof of this is demonstrated by ref} 
erence to the grievances complained of in the Steele case 
and the manner in which the court treated the problem. ! 

i 

In that case, the Brotherhood of Locomotive Firemeii 
& Enginemen was the exclusive bargaining representative 
of all firemen, both white and colored, employed by the 
Louisville & Nashville Railroad. The decision points out 
that the majority of the firemen were white and were mem- 


i 
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bers of the Brotherhood, bnt that a substantial minority 
were negroes who by the constitution and ritual of the 
Brotherhood were excluded from membership. 17 The deci¬ 
sion further points out that since the majority of the craft 
of firemen had the right to choose and had chosen the 
Brotherhood to represent the craft, the negro firemen 
were required to accept the Brotherhood as their repre¬ 
sentative for the purposes of the Act. 18 

The grievances alleged in the case for which redress 
was sought were as follows: An agreement negotiated by 

the Brotherhood with the Railroad, without notice to the 

* 

negro firemen, provided that negro firemen could not be 
promoted to serve as engineers, could not exceed more 
than 50% of firemen employed in any seniority district, 
and contained other discriminatory restrictions, solely be¬ 
cause of race, on opportunities of negroes to work and on 
their seniority rights. As a consequence of this agreement, 
certain negro firemen were deprived of employment and 
were assigned to more arduous and less remunerative work 
than that afforded to the white firemen of the same craft. 

In asserting judicial power to remedy the situation here 
presented, the court held that under the Railway Labor 
Act a bargaining representative of a craft or class of rail¬ 
road employees was under a statutory duty to fairly rep¬ 
resent all employees in the craft or class—whether or not 
they are members of the representative organization— 
without discrimination because of race or color. 1 ® 

i 

But in sustaining the right of Steele to judicial relief 
against the union which had acted adversely on racial 
grounds to the persons it was obligated to represent fairly 
without discrimination, the court took the greatest pains 
to show that it still recognized the continued force of the 


» 323 U. S. 192, 194. 
i* Id. at 194-195. 
at 199-204. 






general rule announced in the Switchemn’s case, and the 
distinction between that case—which sought review of ad¬ 
ministrative action of the Mediation Board—and the case 
under review which was maintained against the bargaining 
representative for violation of its statutory obligations. 
Two brief quotations from the court’s opinion show un¬ 
equivocally that this is so (323 U. S. 192, 204-205, 207) :j 

“The question here presented is not one of a juris¬ 
dictional dispute determinable under the administra¬ 
tive scheme set up by the Act, cf. Switchmen 7 s Union 
v. National Mediation Board, 320 TJ. S. 297; General 
Committee v. M.-K.-T. R. Co., 320 U. S. 323; General 
Committee v Southern Pacific Co., 320 U. S. 338; 
Brotherhood of Clerks v United Transport Service 
Employees, 320 U. S. 715, 816, or restricted by the Act 
to voluntary settlement by recourse to the traditional 
implements of mediation, conciliation and arbitration. 
General Committee v. M.-K.JT. R. Co., supra, 332, 337. 
There is no question here of who is entitled to repre¬ 
sent the craft, or who are members of it, issues which 
have been relegated for settlement to the Mediation 
Board, Switchmen’s Union v. National Mediation 
Board, supra; General Committee v. M.-K.-T. R. Co., 
supra.” (Italics supplied.) 

• • • • 

i 

“In the absence of any available administrative reiia- 
edy, the right here asserted, to a remedy for breach of 
the statutory duty of the bargaining representative 
to represent and act for the members of a craft, is of 
judicial cognizance. That right would be sacrificed or 
obliterated if it were without the remedy which courts 
can give for breach of such a duty or obligation and 
which it is their duty to give in cases in which they 
have jurisdiction. Switchmen’s Union v. National 
Mediation Board, supra, 300; Stark v. Wickard, 321 U. 

■ S. 288, 306-7.” 

In short, the court in assuming jurisdiction to remedy 
a breach of a statutory obligation by a bargaining repre¬ 
sentative pointedly emphasizes its lack of jurisdiction to 
review the administrative proceedings of the Board which 
result in certification of bargaining representatives. The 
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Court also makes this quite clear in other portions of its 
opinion which have direct relevance to the grievances al¬ 
leged in the case now before this Court and which com¬ 
pletely refute appellants ’ interpretation of the decision. 
For example, the court states (323 U. S. 192, 206): 

“ There is no administrative means by which Negro 
firemen can secure separate representation for the 
purpose of collective bargaining. For the Mediation 
Board has definitely ruled that a craft or class of em¬ 
ployees may not be divided into two or more on the 
basis of race or color for the purpose of choosing rep¬ 
resentatives. ’ ’ 20 

So too in the instant case, the Board, upon consideration 
of appellants’ contentions for separate representation at 
the hearing held on April 2, 1947, reiterated its holding 
that a craft or class may not be divided on the basis of race 
or color on the ground that “To hold otherwise would vio¬ 
late Section 2, Fourth of the Act which states that the 
majority of a craft or class shall have the right to deter¬ 
mine representation for the entire craft or class for pur¬ 
poses of the law” (App. 49-50). 21 

Moreover, the court significantly observed in the Steele 
case with respect to an issue which represents the heart of 
appellants’ case as alleged in the complaint 22 (323 U. S. 
192 at 204): 

“While the statute does not deny to such a bargain¬ 
ing labor organization the right to determine eligibility 


20 Citing in a note the cases in which the Board had held that a craft 
or class may not be split on the basis of race or color. See also a similar 
observation by the Court at p. 201. 

21 In support of this administrative determination of the Board on the 
merits prior to the Supreme Court’s jurisdictional holding in the Switch¬ 
men's case, see National Federation of Ry. Workers v. National Media¬ 
tion Board, 71 App. D. C. 266, 275, 110 F.. 2d 529, 538, cert. den. 310 
U. S. 628. 

22 Although appellants allege that appellee unions deny negroes mem¬ 
bership, that allegation is expressly controverted by the affidavits filed 
in support of appellee unions’ motions for summary judgment (App. 
63, 66). 
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to its membership, it does require the union, in collec¬ 
tive bargaining and in making contracts with the car¬ 
rier to represent non-union or minority union members 
of the craft without hostile discrimination, fairly, im¬ 
partially, and in good faith.” (Italics supplied.) 

Yet appellants, in an effort to support their argument that 
this case raises Constitutional questions which must be 
reviewed, infer that the late Chief Justice Stone, who deliv¬ 
ered the opinion of the Court, stated that if negroes were 
barred from the union it would raise a Constitutional ques¬ 
tion over which the courts would have jurisdiction (Appel¬ 
lants’ Brief, p. 10). What Chief Justice Stone did state 
was that if a union did bar negroes from membership, and 
that union was duly selected by a majority of craft or cla4s 
to which the negroes belonged to act as the craft’s bar¬ 
gaining representative, such union was under a statutory 
obligation to represent the negro non-union members of 
the craft fairly and impartially and without hostile discri¬ 
mination. 

I 

It is clear that appellants have confused the statutory 
authority and duties of the Board under Section 2, Ninth of 
the Act, which are not reviewable in the courts, with the 
statutory responsibility and duties of a duly selected col¬ 
lective bargaining representative whose acts in its repre¬ 
sentative capacity are subject to judicial review. 

No allegation is contained in the complaint concerning 
the conduct of appellee unions in their representative ca¬ 
pacity, nor is any claim asserted that they have acted in 
a manner subject to judicial cognizance under the ruling 
of the Steele and Timstatt cases. 

For the foregoing reasons, the action here maintained 
should be dismissed for lack of jurisdiction, and the judg¬ 
ment of the District Court either should be modified so as 
to dismiss the action for want of jurisdiction, or remanded 
with directions to grant the motions to dismiss for lack o|f 
jurisdiction. 

I 

i 


i 


The Complaint Fails to State a Claim Upon Which 
; f i Relief Can Be Granted 


Quite apart from the accuracy and merit of its allega¬ 
tions, the complaint as drawn in this case proceeds' on the 
fallacious premise that a craft or class determination by 
the Board can result in the grievances asserted by appel¬ 
lants to have occurred in this case. The conclusions reached 


misinterpret the effect of authority exercised by the Board 
under the Bailway Labor Act. 


As stated above in the Counterstatement, the provisions 
of Section 2, Ninth of the Act disclose that the Board’s 
craft or class determination is a preliminary finding made; 
in the process of conducting a representation election and 
certifying the bargaining representative chosen by the 
majority of the employees participating in such election. 
Where dispute exists as to the proper composition of 
employees forming the particular group known as the 
craft or class, such a preliminary finding is necessary be¬ 
fore the Board can exercise its authority to designate who 
may participate in an election. But the words of the stat¬ 
ute are clear that only upon certification—the Board’s 
“ultimate finding of fact” 23 —is the carrier required to 
treat with the person or organization so certified as the 
collective bargaining representative of the craft or class. 24 


No allegation is contained in the complaint that any 
certification has been issued by the Board or that the 
appellee unions have been certified to represent the indi¬ 
vidual appellants. Clearly therefore, as a matter of law, 
the Board’s craft or class determination cannot, as alleged 
in the complaint, render ineffective any agreement between 


23 Virginian Ry. Co. v. System Federation, 300 U. S. 515, 562. 

fc ’* ' * 

24 Section 2, Ninth, expressly states: "Upon receipt of such certifica¬ 
tion the carrier shall treat with the representative so certified as the 
representative of the craft or class for the purposes of thig Act.” 



appellee carrier and appellant union, cannot impose any. 
obligation upon a carrier to bargain with a particular rep¬ 
resentative, cannot compel the individual appellants to be 
represented by organizations which allegedly deny their 
membership, and cannot require the carrier to refuse to 
recognize appellant union or force the carrier to divide its 
employees among appellee unions.” Just as clearly, the 
Board’s craft or class determination cannot, as a matter 
of law, have the effect attributed to it by appellants of 
taking away their property rights without due process of 
law, impairing the obligation of contract guaranteed by the 
Constitution of the United States, or violating the Fifth 
Amendment of the Constitution. The claims made by ap¬ 
pellants in their complaint and pressed in their brief to 
this Court result from a misinterpretation of the effect of 
authority exercised by the Board and the provisions of 
the statute under which it functions. 

For these reasons we submit that the complaint fails to 
state a claim upon which relief can be granted. 


If the Merits of the Case .Are Beached, Summary 
Judgment for Appellees Is Proper 

Up to this point we have proceeded on the hypothesis 
that every allegation of fact contained in the complaint is 
true and material, and have shown that despite such as¬ 
sumption the complaint should be dismissed. But the facts 
in this case are not properly represented by the complaint 
as the affidavits filed by the Government and appellee 
unions plainly disclose. 

It is well established law that where affidavits controvert 


23 Justiciability, like jurisdiction, should be determined by the ^lega¬ 
tions of the bill of complaint and not by the way the facts turn out or 
by a decision on the merits. Cf. Mosher v. City of Phoenix, 287 U. S. 
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unverified averments in a complaint, 28 there is no genuine 
issue of material fact and summary judgment is proper. 
Battista v. Horten, Myers and Raymond, 76 App. D. C. 1, 
2-3, 128 F. 2d 29, 30-31; Getter v. Trans-America Corp., 53 
F. Supp. 625,629 (D. Del.). 

The majority of the allegations of the complaint are con¬ 
tradicted by the affidavit of Robert F. Cole, Secretary of 
the National Mediation Board, filed by the Government in 
support of its motion for summary judgment (App. 13-61). 
The contents of this affidavit have been adequately sum¬ 
marized in the Government’s brief and need not be re¬ 
peated here. 

The affidavits filed by. appellee unions are directed to the 
allegations in the complaint that colored employees are de¬ 
nied membership in the Brotherhood of Clerks and in TAM. 
On the Contrary, neither union denies membership because 
or race or color (App. 63, 66, 77). It is true that the Con¬ 
stitution of the Brotherhood of Clerks was recently 
amended, effective July 1, 1947, to remove all restrictions 
on membership based on race or color. It is also true, 
however, that prior to this date the Brotherhood of Clerks 
had an auxiliary arrangement providing seperate lodges 
for negro employees, which arrangement was in effect at 
the time of the hearings by the Board on the craft or class 
determination in this case (App. 18-19, 63, 64). In any 
event, even assuming for argument that the alleged exclu¬ 
sion does exist, no guarantees of the Constitution are of¬ 
fended as contended by appellants in their brief. Steele v. 
Louisville & Nashville R. Co., 323 U. S. 192, 204; Nab’l Fed¬ 
eration of Ry. Workers v. National Mediation Board, 71 
App. D. C. 266,110 F. 2d 529, cert. den. 310 U. S. 628. In the 
last cited case, this Court had before it a contention by the 
National Federation of Railway Workers that its Constitu¬ 
tional rights were violated through representation of colored 


26 As stated in the Counterstatement, supra, the allegations contained 
in the complaint are unverified (App. 2-6). 
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coach cleaners by the Brotherhood of Railway Carmen of 
America, whose constitution and ritual limited colored par¬ 
ticipation in the Brotherhood to membership in separate 
lodges through an auxiliary arrangement, identical to that 
in effect in the Brotherhood of Clerks prior to the aforesaid 
amendment to its constitution. In answer to this conten¬ 
tion, Mr. Justice Vinson, speaking for this Court, said in 
part (71 App. D. C. 266, 274-275,110 F. 2d 529, 537, 538): I 

“The guarantees of the 14th amendment, U. S. C. A. 
Const., relate solely to action by a state government, 
clearly absent here. Hence, any constitutional rights | 
pertinent to the instant case are those guaranteed by 
the 5th amendment. Decisive of this constitutional 
issue is the established proposition that the 5th amend¬ 
ment relates only to governmental action, federal in 
character, not to action by private persons. Corrigan 
v. Buckley, 271 U. S. 323, 330, 46 S. Ct. 521, 70 L. Ed. 
969. Thus the Brotherhood, a private association, act¬ 
ing on its own initiative and expressing its own will, 
may limit the rights of its colored members, without 
thereby offending the guarantees of the Constitution. \ 
Cf. Grovey v. Townsend, 295 U. S. 45,55 S. Ct. 622, 79 
L. Ed. 1292,97 A. L. R. 680. 27 

• • • • 

i 

In the last analysis, the Federation’s contention re¬ 
duces itself to the proposition that the members of j 
every race in a craft of workmen have a constitutional j 
right to representation by one of their own race, which 
neither the majority of the craft nor their own race j 
may take from them. Acceptance of such a principle 
would certainly destroy the bargaining advantage of ' 
the united front secured to employees by the provision | 
of the Act that a majority of any craft shall select the 
representative for the craft. The Federation really 
objects to the principle of majority rule as applied to j 
the selection of the bargaining agency or representa- 

_ 

27 Accord: Steele v. Louisville & Nashville R. Co., 323 U. S. 192, 204, 
where the Supreme Court held that the Railway Labor Act does not 
deny a bargaining: representative the right to determine eligibility to' 
its membership. Since constitutional rights were asserted in the case, 
a fortiori the Court also held them not to be violated. 


I 
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• ; live. It is dear beyond doubt that constitutional ob¬ 
jection to majority rule in the selection of an employee 
bargaining agency cannot prevail. 2 * Virginian By. Co. 
v. System Federation, 300 U. S. 515, 516, 548, 57 S. Ct 
592, 81 L. Ed. 789; National Labor Relations Board v. 
Jones & Laughlin Steel Corp., 301 TJ. S. 1, 44, 57 S. Ct. 

: 615, 81 L. Ed. 893, 108 A. L. R. 1352. Cf. Grovey v. 
Townsend, supra.” (Italics supplied.) 

Insofar as the appellee IAM is concerned, this union has 
no proper place in this case for any reason. As the 
Board’s affidavit shows, IAM has not been certified to rep¬ 
resent any janitors or cleaners (App. 18). 

For the foregoing reasons plus those advanced by the 
Government in its brief in support of the affidavit filed by 
the Board, it is obvious that there is no genuine issue of 
material fact in dispute in this case and summary judgment 
by the District Court was proper, if the action is subject to 
judicial review. 


CONCLUSION 


It is respectfully submitted that the District Court’s 
judgment of dismissal on the basis of the motions for sum¬ 
mary judgment should be modified to one of dismissal for 
lack of jurisdiction, or the case remanded with directions to 
grant the motions to dismiss asserting lack of jurisdiction. 
Assuming judicial review to be available, the complaint 
should be dismissed because it fails to state a claim upon 
which relief can be granted. Further assuming the com¬ 
plaint to be both judicially reviewable and to state a cause 


28 Appellants* contention that the Board’s craft or class determination 
impairs the obligation of contract guarantee of the Constitution is 
untenable for several reasons, but assuming, arguendo , the Constitu¬ 
tional provision to be at all relevant, the contention in effect is that Sec¬ 
tions 2, Fourth and Ninth of the Railway Labor Act are unconstitutional. 
This Court’s decision in the National Federation of Ry. Workers castf 
dearly rejects this contention. 








SUPPLEMENT 


The pertinent provisions of the Railway Labor Act, as 
amended, 45 U. S. C. § 151 et seq., read as follows: 

Section 1 (45 U. S. C. § 151) Definitions: 

a • • • # 

Sixth. The term 6 representative’ means any person 
or persons, labor anions, organization, or corporation 
designated either by a carrier or gronp of carriers or 
by its or their employees, to act for it or them. ,, 

Section 2 (45 U. S. C. § 151a) General purposes: 

“The purposes of the Act are: (1) To avoid any in¬ 
terruption to commerce or to the operation of any car¬ 
rier engaged therein ; (2) to forbid any limitation upon 
freedom of association among employees or any de¬ 
nial, as a condition of employment or otherwise, of the 
right of employees to join a labor organization; (3) to 
provide for the complete independence of carriers and 
of employees in the matter of self-organization to 
carry out the purposes of this Act; (4) to provide for 
the prompt and orderly settlement of all disputes con¬ 
cerning rates of pay, rules, or working conditions; (5) 
to provide for the prompt and orderly settlement of all 
disputes growing out of grievances or out of the inter¬ 
pretation or application of agreements covering rates 
of pay, rules, or working conditions.” 

Section 2 (45 U. S. C. § 152) General duties — Duty of 
carriers and employees to settle disputes: 

a • • • • 

Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of 
their own choosing. The majority of any craft or class 
of employees shall have the right to determine who 
shall be the representative of the craft or class for the 
purpose of this Act ... 

• • # • 

i 

Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
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with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to cer¬ 
tify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations that 
have been designated and authorized to represent the 
employees involved in the dispute, and certify the 
same to the carrier. Upon receipt of such certification 
the carrier shall treat with the representative so cer¬ 
tified as the representative of the craft or class for the 
purposes of this Act In such an investigation, the 
Mediation Board shall be authorized to take a secret 
ballot of the employees involved, or to utilize any other 
appropriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
manner as shall insure the choice of representatives 
by the employees without interference, influence, or 
coercion exercised by the carrier. In the conduct of 
any election for the purposes herein indicated the 
Board shall designate who may participate in the elec¬ 
tion and establish the rules to govern the election, or 
may appoint a committee of three neutral persons who 
after hearing shall within ten days designate the em¬ 
ployees who may participate in the election. The 
Board shall have access to and have power to make 
copies of the books and records of the carriers to ob¬ 
tain and utilize such information as may be deemed 
necessary by it to carry out the purposes and provi¬ 
sions of this paragraph .’ 9 

Section 201 (45 U. S. C. § 181) Carriers by Air: j 

“All of the provisions of section 1, 2, 4-14 [45 
U. S. C. §§ 151,152,154-163] of this title are extended 
to and shall cover every common carrier by air en¬ 
gaged in interstate or foreign commerce, and every 
carrier by air transporting mail for or under contract 
with the United States Government, and every air 
pilot or other person who performs any work as an 
employee or subordinate official of such carrier or car¬ 
riers, subject to its or their continuing authority !to 
supervise and direct the manner of rendition of his 
service.” I 
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Section 202 (45 U. S. C. § 182): 

“The duties, requirements, penalties, benefits, and 
privileges prescribed and established by the provisions 
of sections 1, 2, and 4-14 [151, 152, 154-163] of this 
title shall apply to said carriers by air and their em¬ 
ployees in the same manner and to the same extent as 
though such carriers and their employees were spe¬ 
cifically included within the definition of ‘carrier’ and 
‘employee’, respectively in section 1.” 
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The failure of the complaint to allege the Board’s certifica¬ 
tion (App. 59-61) was the basis on which the Board and the 
other defendants below moved to dismiss the complaint for 
failure to state a claim upon which relief can be granted. 3 Ap¬ 
pellants in their brief to this Court, however, now allege as un¬ 
lawful the Board’s certification as well as its class or craft deter¬ 
mination (Appellants’ Brief, pp. 6, 11-15). 

The Board further moved for dismissal of the action for lack 
of jurisdiction in the District Court to review the administra¬ 
tive proceedings here involved. 

As a third ground of defense, the Board moved for summary 
judgment. 

Although appellants’ brief (p. 1) states that the court granted 
the motions to dismiss as well as the motions for summary judg¬ 
ment, the judgment of the court is limited to the latter motions 
(App. 78). 

In support of its motion for summary judgment, the Board 
attached an affidavit of Robert F. Cole, Secretary of the Na¬ 
tional Mediation Board, which controverted the, unverified 
allegations of the complaint 4 and disclosed that there was no 
genuine issue of a material fact in dispute, thereby entitling 
defendants to judgment as a matter of law. 5 In view of the 
many inaccurate and misleading allegations of the complaint, 
plus the character of the unlawful action asserted, it was deemed 
advisable to fully acquaint the District Court with the exact 
facts by way of affidavit, even though it was, and is now, the 
Government’s contention that the court had no jurisdiction to 

1 The argument in support of this position is set forth infra, pp. 6-9. 

4 Appellants assert in their brief (pp. 2, 3) that the complaint was sup¬ 
ported by affidavit. No affidavit was filed with the complaint (App. 2-6). 
After briefs had been submitted and oral argument had in the District 
Court, appellants’ counsel submitted an affidavit executed by himself in 
opposition to the defendants’ motions to dismiss and motions for summary 
judgment. The Board moved that this affidavit be stricken or disregarded 
by the court on the ground that it was not a statement of fact by a competent 
witness having personal knowledge thereof but was made by counsel upon 
information and belief (App. 75). Apparently the court so regarded it 

6 There is no genuine issue of material fact where affidavits controvert 
unverified averments in a complaint, and summary judgment is proper. 
Battista v. Horten, Myers <£ Raymond, 128 F. 2d 29, 30-31; Gifford v. Trav¬ 
elers Protective Ass'n of America, 153 F. 2d 209, 210-211; Lewis v. Atlas Corp. 
et al., 158 F. 2d 599, 600-601. 


review the administrative proceedings alleged as unlawful In 
this connection, a word of explanation to this Court seems 1 ^ 
desirable. 

The complaint makes no mention of the fact that the Board] 
in recognition of the fact that appellant union ® had not had 
an opportunity to be heard at the hearing conducted by the! 
Board in November 1946, afforded it an opportunity to appear 
and present its contentions at a subsequent hearing held op 
April 21, 1947, for the purpose, among others, of considering 
the craft or class question as it applied to employees then 
represented by UTSEA with Pennsylvania Central Airlines^ 
(App. 16, 46-47). ! . 

The complaint likewise fails to mention the fact that UTSEA 
did appear at said hearing through its counsel and presented 
its views in opposition to the Board’s determination of the 
proper craft or class grouping of employees (App. 16; 49). The 
complaint also omits mention of the fact that prior to such hear¬ 
ing, UTSEA was forwarded copies of the notice of the repre¬ 
sentation election scheduled by the Board, had its name carried 
in printed form on the ballot used in the election, was notified 
of employees eligible to participate in said election, was afforded 
an opportunity to have an observer present at the polls during ' 
the election as well as an observer present when the ballots 
were counted on May 7,1947, and had ballots cast by employees 
seeking it as a bargaining representative (App. 16-17). 8 

Moreover, the complaint erroneously alleges that the Board’s 

craft or class determination includes all janitor employees of 

the carrier, and divides all such employees among the appellee 

unions. The Board’s craft or class determination includes 

janitors and cleaners who work in and around offices and office 

buildings (App. 46-47), but does not include such employees 

who work in and around the carrier’s hangars and repair or 

maintenance shops. UTSEA was so notified by the Board prior 

to the hearing in which it participated (App. 18,43). Further-! 

more, the Board’s last certification to the International Asso- 
— 

* Hereafter sometimes referred to as UTSRA.. 

7 Hereafter referred to as the “carrier.” 

‘Compare the statement in appellants’ brief (p. 8) that the Board held 
the election “without notice to UTSEA-CIO,” and accorded appellants a 
hearing after the results of the election were known. 
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ciation of Machinists issued on February 26, 1946, expressly 
excludes hangar cleaners and janitors from the group of em¬ 
ployees represented (App. 18,60), thereby permitting UTSEA’s 
continued representation of such employees.® 

Further, the complaint fails to disclose that the Board’s de¬ 
termination of a craft or class is by statute, and was in this 
proceeding, simply an intermediate step in the process of con¬ 
ducting a representation election and certifying the party or 
organization receiving the majority of the votes cast as the 
bargaining representative. Specifically it is a preliminary re¬ 
quired whenever dispute exists as to the proper grouping of 
employees entitled to vote as a unit, which the Board is ex¬ 
pressly directed by Section 2, Ninth, of the Railway Labor 
Act to determine. The complaint fails to disclose that in the 
administrative proceedings here pertinent the craft or class 
determination was followed by an election among all of the 
employees of the craft or class (including the janitors and 
cleaners), following which a bargaining representative, chosen 
by the majority of the craft or class, was certified by the Board 
as directed by the statute. 

Each of the foregoing facts is supported by affidavit as shown 
by the above citations to the Joint Appendix, and stands un¬ 
contradicted on the record. 


STATUTE INVOLVED 

The statute involved is the Railway Labor Act, as amended 
in 1934 and 1936 (45 TJ. S. C. § 151 et seq.). The provisions 
of the Act here relevant are set forth in the supplement to this 
brief. 

SUMMARY or ARGUMENT 

1. The complaint fails to state a claim upon which relief can 
be granted. Section 2 Ninth of the Railway Labor Act requires 
that the functions and duties of the Board in representation 
disputes shall be (1) to investigate, (2) to designate who may 
participate in elections, and (3) to certify the name of the 
designated and authorized representative for collective bar¬ 
gaining purposes. The complaint herein seeks to set aside 

•Compare appellants’ statement in its brief at p. 6, paragraph numbered 




and vacate “a determination of craft or class” issued by the 
Board which is an intermediate step in the process of certifying 
a collective bargaining representative and nowhere in the 
complaint does appellant allege the Board's certification was 
the basis of the unlawful action. ' These provisions of Section 
2 Ninth of the Railway Labor Act clearly show that a class 
or craft determination cannot result in the grievances alleged 
in the complaint, and that only the Board's certification can 
change any preexisting rights of the employees or their repre¬ 
sentatives or create a duty upon the carrier to bargain collec¬ 
tively with any particular representative. 

2. There was no jurisdiction in the district court to review 
the subject matter of the complaint. It is well settled that pro¬ 
ceedings of the Board pursuant to Section 2, Ninth, of the 
Railway Labor Act are not judicially reviewable. Switchmen’s 
Union of North America v. National Mediation Board, 320 U. S.! 
297; General Committee v. Missouri-Kansas-Texas R. Co., 320 
U. S. 323; Brotherhood of Railway Clerks v. United Transport 
Service Employees, 320 U. S. 715, 816. United Transport 
Service Employees of America v. Mediation Board, 141 F. 2d 
724; National Fed. of Ry. Workers v. Mediation Board, 141 F. 
2d 725; Kirkland v. Atlantic Coast Line R. R. Co., Mediation ' 
Board, et al., 167 F. 2d 529, Cert. Den., 17 Law Week 3112, Oct. 
19,1948. The foregoing would seem conclusive on the question 
of jurisdiction to review the action here presented. Appellants 
sole reliance in opposition to this well settled law is predicated 
on two decisions by the Supreme Court following the decisions 
in the Switchmen’s case. These two decisions, are Steele v. 
Louisville & Nashville R. Co., 323 U. S. 191 and TunstaU vJ 
Brotherhood of Locomotive Firemen and Enginemen, 323 
U. S. 210. Appellants maintain in their brief that by these 
cases the Supreme Court either overruled or modified its ruling 
in the Switchmen’s case where a problem such as that presented 
by the present action is concerned. These two decisions not 
only do not support appellants contention but they, moire 
clearly affirm the ruling in the Switchmen’s case. The case 
should have been dismissed for lack of jurisdiction and this 
court should affirm judgment of dismissal on that basis rather 
than on the basis of summary judgment. 
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3. Assuming, arguendo, the administrative action here in¬ 
volved to be judicially reviewable, the summary judgment of 
tiie District Court was proper and should be affirmed. The 
affidavit filed by the Secretary of the Board, Robert F. Cole, 
which is supported by exhibits, recites the material facts con¬ 
cerning the controversy here in issue. These facts clearly show 
that the Board's action was lawful in all respects and that the 
allegations of illegality contained in the complaint are -without 
foundation. It is well established that where affidavits con¬ 
trovert unverified averments in a complaint, there is no genu¬ 
ine issue of material fact and summary judgment is proper. 
Battista v. Horten, Myers and Raymond, 128 F. 2d 29, 30-31 
(App. D. C.); Gifford v. Travelers Protective Ass’n of Amer¬ 
ica., 153 F. 2d 209, 210-211; Lewis v. Atlas Cory, et al., 158 F. 
2d 599, 600-601. Appellants contend in their complaint that 
the Board’s class or craft determination changed the contract 
then existing between the carrier and U.T.S.E.A., and that 
the constitutional guarantee against impairment of the obli¬ 
gation of contract thus has been violated by the Board. The 
carrier is obligated by statute to recognize the Brotherhood of 
Railway and Steamship Clerks as the bargaining agent for the 
janitors and cleaners rather than appelants’ union because the 
majority of the craft or class to -which these employees’ belong 
at an election chose the Brotherhood of Railway and Steam¬ 
ship Clerks rather than appellants’ union. To claim under such 
circumstances that the refusal of the carrier to recognize ap¬ 
pellants’ union impairs the obligation of contract contrary to 
the constitution is to assert that Section 2, Ninth, of the Rail¬ 
way Labor Act is unconstitutional and this attack has already 
been denied by this Court in National Federation of Railway 
Workers v. National Mediation Board, 110 F. 2d 529, 537-538, 
cert. den. 310 U. S. 628. ' 

I 

The complaint fails to state a claim upon which relief can be 

granted 

The Railway Labor Act provides that employees shall have 
the right to organize and bargain collectively through repre- 



7 

sentatives of their own choosing, and that the majority of any 
craft or class of employees shall have the right to determine 
who shall be the representative of the craft or class for the 
purposes of the Act (45 U. S. C., § 152, Fourth). The Act con¬ 
tains no definition of the phrase “craft or class,” but Section 
2, Ninth, provides the method by which disputes may be settle^, 
among the employees of carriers as to who are its representa¬ 
tives in the following language: . j 


If any dispute shall arise among a carrier’s employees 
as to who are the representatives of such employees 
designated and authorized in accordance with the re¬ 
quirements of this Act, it shall be the duty of the Media¬ 
tion Board, upon request of either party to the dispute, 
to investigate such dispute and to certify to both parties, 
in writing, within thirty days after the receipt of the 
invocation of its services, the name or names of the 
individuals or organizations that have been designated 
and authorized to represent the employees involved in 
the dispute, and certify the same to the carrier. Up6n 
receipt of such certification the carrier shall treat with 
the representative so certified as the representative of 
the craft or class for the purposes of this Act. In such 
an investigation, the Mediation Board shall be author¬ 
ized to take a secret ballot of the employees involved, 
or to utilize any other appropriate method of ascertain¬ 
ing the names of their duly designated and authorized 
representatives in such manner as shall insure the choice 
of representatives by the employees without interfer¬ 
ence, influence, or coercion exercised by the carrier. In 
the conduct of any election for the purposes herein in¬ 
dicated the Board shall designate who may participate 
in the election and establish the rules to govern the 
election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days desig¬ 
nate the employees who may participate in the election. 
The Board shall have access to and have power to make 
copies of the books and records of the carriers to obtain 
and utilize such information as may be deemed necessary 

813326—48 - 2 ! 



by it to carry out the purposes and provisions of this 
paragraph (45 U. S. C., § 152, Ninth). 

i 

It will be noted from the foregoing section of the Act that 
the functions and duties of the Board in representation dis¬ 
putes generally may be stated to be (1) to investigate, (2) to 
designate who may participate in elections, and (3) to certify 
the name of the designated and authorized representative. The 
effect of the authority conferred upon the Board to designate 
who may participate in an election is to give the Board the 
right to select the groups of which a majority may select a 
representative, therefore the right to determine the scope of 
the crafts or classes to which employees should be grouped for 
collective bargaining purposes. 

It is clear, however, that the determination of a craft or 
class is only an intermediate step in the process of selecting 
the duly designated and authorized representative. It is merely 
a finding as to the identity of the employees who may par¬ 
ticipate in the selection of a representative for a particular 
group. It does not confer any representation rights upon any 
representative, nor does it impose any obligation upon a carrier 
to treat with any particular representative. 

The provisions of Section 2, Ninth, clearly show that it is the 
third step in the Board's process, and only the third, which 
by Board action could change any preexisting rights of em¬ 
ployees or their representatives, or create a duty upon a carrier 
to bargain collectively with any particular representative. It 
is only when the Board certifies to the parties the name or names 
of representatives who have been designated and authorized 
to represent employees involved in a dispute, that any act 
of the Board could create legal obligations to bargain collec¬ 
tively with respect to particular employees or the representa¬ 
tives of such employees. 

Appellants’ entire claim in this case is predicated upon a 
craft or class determination by the Board which it made as 
a preliminary finding in a representation dispute. No allega¬ 
tion is contained in the complaint that any certification has been 
issued by the Board, or that the appellee unions have been cer¬ 
tified to represent the individual appellants. As far as appears 
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that this finding violated the provisions of Section 2, Fourth, 
of the Act safeguarding the rights of employees on the western 
segment of the New York Central to choose their own repre¬ 
sentative for collective bargaining. The Court did not reach 
the merits of the case but dismissed the action on the ground 
that there was no jurisdiction to review certifications of col¬ 
lective bargaining representatives under the Railway Labor Act. 
In discussing its reason for denying judicial review the Court 
stated in part: 

• 

The Act in § 2, Fourth, writes into law’ the “right” 
of the “majority of any craft or class of employees” to 
“determine who shall be the representative of the craft 
or class for purposes of this Act.” That “right” is pro¬ 
tected by § 2, Ninth, which gives the Mediation Board 
the power to resolve controversies concerning it and as 
an incident thereto to determine what is the appropriate 
craft or class in which the election should be held. See 
Brotherhood oj Railroad Trainmen v. National Media¬ 
tion Board, 88 F. 2d 757; Brotherhood oj Railroad Tram- 
men v. National Mediation Board , 135 F. 2d 780. A 
review by the federal district courts oj the Board’s de¬ 
termination is not necessary to preserve or protect that 
“right.” 10 

***** 

i 

When Congress in § 3 and in § 9 provided for judicial 
review of two types of orders or awards and in § 2 of the 
same Act omitted any such provision as respects a third 
type, it drew a plain line of distinction. And the in¬ 
ference is strong from the history of the Act that that 
distinction was not inadvertent. The language of the 
Act read in the light of that history supports the view 
that Congress gave administrative action under Section 
2, Ninth, a finality which it denied administrative action 
under the other sections of the Act. n 


“320 U. S. 297, 300-301. [Emphasis ours.] 
a Id. at 306. [Emphasis ours.] 
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applied by this Court. United Transport Sendee Employees 
of America v. Mediation Board , 141 F. 2d 724; Natl. Fed. of 
Ry. Workers v. Mediation Board , 141 F. 2d 725; Kirkland v. 
Atlantic Coast Line R. R. Co., Mediation Board , et al., 167 
F. 2d 529, cert. den. (17 Law Week 3112, Oct. 19, 1948). 

In the last cited case this Court had occasion to rely upon the 
holding of the Switchmen’s case in affirming a judgment of the 
District Court that the Administrative Procedure Act did not 
provide judicial review for administrative proceedings of the 
Board under Section 2, Ninth, of the Railway Labor Act. 

The foregoing would seem conclusive on the question of 
jurisdiction to review the action here presented. Appellants' 
sole reliance in opposition to this well-settled law is predicated 
on two decisions by the Supreme Court following its decision 
in the Switchmen’s case. These two decisions are Steele v. 
Louisville & Nashville R. Co ., 323 U. S. 191 and Tunstall v. 
Brotherhood of Locomotive Firemen and Enginemen , 323 U. 
S. 210. Appellants maintain in their brief that by these cases 
the Supreme Court either overruled or modified its ruling in 
the Switchmen’s case where a problem such as that presented 
by the present action is concerned. 15 On the contrary, these 
cases not only do not support appellants' contention but they 
more clearly affirm the ruling of the Switchmen’s case. 

In the Steele case, the Brotherhood of Locomotive Firemen 
and Enginemen was the duly selected and authorized collec¬ 
tive bargaining representative of all of the firemen employed 
by the Louisville & Nashville Railroad, including both white 
and colored firemen. A majority of the firemen were white 
and a substantial minority were negroes who by the constitu¬ 
tion and ritual of the Brotherhood were excluded from mem¬ 
bership. The Brotherhood entered into a collective-bargaining 
agreement with the carrier under the terms of which negro 
firemen who were members of the craft or class represented 
by the Brotherhood were deprived of the opportunity to work 
on jobs to which they were entitled by seniority and for which 
they were qualified. As a consequence the negro employees 

M Appellants’ brief, pp. 10-11, 16-18. 













ject of the action here instituted is to obtain judicial review of 
administrative action of the Board under Section 2, Ninth, of 
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made every effort to afford appellant union full information 
and every facility and opportunity to present its views and 
protect its interests (App. 15). 

The allegation in the complaint that the Board’s craft or 
class determination compels the individual appellants without 
their consent to be represented by organizations which deny 
them membership has already been shown in part I of this 
brief to be legally unsound. It is also without foundation in 
fact in the light of the affidavits filed by appellee unions in this 
case which expressly contradict the allegation that appellee 
unions deny negroes membership (App. 63-64, 66, 77-78). In 
any event, exclusion cannot be attributed to any action of the 
Board. 2 * 

39 In National Federation of Ry. Workers v. National Mediation Board, 
110 F. 2d 529, cert. den. 310 TJ. S. 628, this Court had before it a contention 
identical to that advanced in the instant case, namely that certain rules 
of the Brotherhood of Bailway Carmen of America so proscribed the 
role negroes could play in that organization that representation by it of 
colored coach cleaners would deprive such employees of constitutional 
rights. In deciding against such contention, this Court said inter alia 
(pp. 537-538). 

“The only governmental action in respect to the instant case consisted 
in the enactment of the Railway Labor Act and the functioning of the 
Board thereunder. Section 2 of the Act provides that the ‘majority of any 
craft * * * shall have the right to determine who shall be the repre¬ 
sentative of the craft * * and the Board is authorized to con¬ 
duct elections to determine such representative. The term ‘representative’, 
as found in the act, is defined to mean ‘any person or persons, labor union, 
organization, or corporation designated * * • by * * * em¬ 

ployees, to act for • * * them.’ 

“Thus, under the Act, employees are guaranteed the right to select a 
common bargaining representative and that representative may be a person 
of any race or color (or an association made up of persons of any race or 
color). The quality of opportunity thus guaranteed is the complete anti¬ 
thesis of discrimination. To hold that colored employees could be repre¬ 
sented only by colored persons for bargaining purposes would be to introduce 
into the administration of the Act the very discrimination which the 
Federation seeks to avoid. 

“In the election at hand a craft of 86 coach cleaners, 70 of whom were 
colored, by a vote of 42 to 35 chose as their collective bargaining agent 
or representative the Brotherhood of Railway Carmen. It may be that 
certification of the Brotherhood will mean that white, rather than colored, 
men will represent the coach cleaners in negotiation with the carrier. If 
so, that condition will obtain because a majority of the coach cleaners voted 
for it, and not by reason of any governmental action .” [Emphasis 
supplied.] 
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Constitution is to assert that Section 2, Ninth of the Railway 
Labor Act is unconstitutional. That claim has already been 
set at rest by this Court in National Federation of Ry. Workers 
v. National Mediation Board , 110 F. 2d 529, 537-538, cert, den., 
310 TJ. S. 628. 

It is thus dear from the affidavits set forth in the record 
that no genuine issue of material fact is in dispute. In a 
word, appellants’ case reduces itself to an attempt to have the 
court set aside the Board’s action as unlawful because the 
Board refused to recognize the janitors and cleaners as con¬ 
stituting a separate craft entitled to separate representation 
because they are colored. But as the Supreme Court pointed 
out in its decision in the Steele case (323 U. S. 192, 206): “The 
Mediation Board has definitely ruled that a craft or class of 
employees may not be divided into two or more on the basis of 
race or color for the purpose of choosing representatives.’ ” 
And this Court prior to the Steele decision, also considered such 
a contention for separate representation in the National Federa¬ 
tion of Ry. Workers case, supra, and likewise decided adversely 
to it, observing that “To hold that colored employees could 
be represented only by colored persons for bargaining purposes 
'would be to introduce into the administration of the Act the 
very discrimination which the Federation seeks to avoid.” 

In addition to the foregoing, the type of review requested' 
by the complaint is clearly contrary to well established law. 
Appellants call upon this Court to direct the District Court to 
issue a mandatory injunction requiring the reinstatement of 
the bargaining agreement entered into between appellant union 
and the carrier on July 17, 1945, and an injunction to restrain 
appellee unions from acting as the bargaining representatives 
for the individual appellants. In order to grant such relief 
the court would either have to find that the Board had no 
authority under law to certify appellee unions as the duly 
designated and authorized agents of the crafts or classes they 
represent, or it would have to set aside the Board’s findings of 
lact 25 on the ground that they were not supported by sub- 

a The Board’s findings of fact in this case are set forth in its two determi¬ 
nations issued on January 31, 1947, and April 25, 1947, which are attached 
as exhibits to the affidavit filed in support of the Board’s motion for summary 
judgment fApp. 21, 45). 
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Under the circumstances of the case as here presented, sum¬ 
mary judgment by the District Court was proper assuming that 
,the lower court had jurisdiction to entertain the action. 

CONCLUSION 

For the reasons advanced in part II of this brief, we submit 
that the action should be dismissed because the District Court 
lacked jurisdiction over the subject matter of the complaint. 
Assuming that the court possessed the necessary jurisdiction, 
the complaint fails to state a cause of action and should be 
dismissed on this additional basis. If the case is reached on the 
merits the affidavits filed herein by appellees clearly disclose 
that summary judgment by the District Court should be af¬ 
firmed. 

Respectfully submitted. 

Edward Dumbauld, 

William D. McFarlane, 
Special Assistants to the Attorney General 

Herbert A. Bergson, 

Assistant Attorney General. 

George Morris Fat, 

United States Attorney. 
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SUPPLEMENT 


The pertinent provisions of the Railway Labor Act, as 
amended, 45 U. S. C. § 151 et seq., read as follows: 

Section 1 (45 U. S. C. § 151). Definitions: j 


u+ 


“Sixth. The term ‘representative’ means any person 
or persons, labor union, organization, or corporation 
designated either by a carrier or group of carriers or by 
its or their employees, to act for it or them.” 

Section 2 (45 U. S. C. § 151a). General 'purposes: j 

“The purposes of the Act are: (1) To avoid any inter¬ 
ruption to commerce or to the operation of any carrier 
engaged therein; (2) to forbid any limitation upon free¬ 
dom of association among employees or any denial, as a 
condition of employment or otherwise, of the right of 
employees to join a labor organization; (3) to provide 
for the complete independence of carriers and of em¬ 
ployees in the matter of self-organization to carry oxit 
the purposes of this Act; (4) to provide for the prompt 
and orderly settlement of all disputes concerning rates of 
pay, rules, or working conditions; (5) to provide for the 
prompt and orderly settlement of all disputes growing 
out of grievances or out of the interpretation or appli¬ 
cation of agreements covering rates of pay, rules, or 
working conditions.” 

Section 2 (45 U. S. C. § 152). General duties—Duty of 
carriers and employees to settle disputes: 


«• 




‘Fourth. Employees shall have the right to organise 
and bargain collectively through representatives of then- 
own choosing. The majority of any craft or class of 
employees shall have the right to determine who shall 
be the representative of the craft or class for the pur¬ 
poses of this Act * * * f - 


( 23 ) 



“Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of. its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the car¬ 
rier. Upon receipt of such certification the carrier shall 
treat with the representative so certified as the repre¬ 
sentative of the craft or class for the purposes of this 
Act. In such an investigation, the Mediation Board 
shall be authorized to take a secret ballot of the employ¬ 
ees involved, or to utilize any other appropriate method 
of ascertaining the names of their duly designated and 
authorized representatives in such manner as shall insure 
the choice of representatives by the employees without 
interference, influence, or coercion exercised by the 
carrier. In the conduct of any election for the purposes 
herein indicated the Board shall designate who may 
participate in the election and establish the rules to gov¬ 
ern the election, or may appoint a committee of three 
neutral persons who after hearing shall within ten days 
designate the employees who may participate in the 
election. The Board shall have access to and have power 
to make copies of the books and records of the carriers to 
obtain and utilize such information as may be deemed 
necessary by it to carry out the purposes and provisions 
of this paragraph.” 

Section 201 (45 U. S. C. § 181). Carriers by Air: 

“All of the provisions of section 1, 2,4-14 [45 U. S. C. 
§§ 151, 152, 154-163] of this title are extended to and 
shall cover every common carrier by air engaged in inter¬ 
state or foreign commerce, and every carrier by air trans¬ 
porting mail for or under contract with the United States 
Government, and every air pilot or other person who 








